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DEFENDANTS' RESPONSE TO PLAINTIFFS' 


PROPOSED FINDINGS OF FACT 


Le 
Preliminary Statement 
Not all of plaintiffs’ findings of fact will be responded to by defendants, 
Failure to respond to a finding should not be taken as agreement with plaintiffs' 
particular finding much less with the particular wording of that finding. 
Defendants' decision not to respond may stem from a belief that the finding is 
inconsequential to the issues in this lawsuit or from a conviction that the 


finding is without merit and does not require reply, 
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A.1.c. - Defendants admitted in their answer that the adult plaintiffs 
named in this finding were residents and citizens of the District of 
Columbia at the time the answer was made. Defendants are without 
knowledge whether at this time any of the adult plaintiffs are still 
residents and citizens of the District. Plaintiffs' expression 
concerning relevancy is not a finding of fact but a conclusion of law. 

Defendants did not admit that the named adult plaintiffs were 
taxpayers of the District of Columbia, and do not admit this now. 
Rather, plaintiffs were put to their proof on the issue and failed to 
offer any evidence in support of this proposed finding. 

A.1.d. - Defendants admitted in their answer that Carolyn Hill Stewart 
was a Speech correctionist in the District public school system. 
Defendants are without knowledge whether at this time she continues 
to be so employed. 

Carolyn Hill Stewart was one of four adult plaintiffs who 


voluntarily disavowed any association with counsel for plaintiffs 
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in this lawsuit. [See the document ordered by the Court to be 
marked as Court Exhibit One on July 18, 1966 (Tr. 5). ] 

A.I.e. - Defendants denied in their answer that this action qualifies 
as a Class action with the result that plaintiffs were put to their 
proof. Plaintiffs failed to sustain their allegation that this is a 
class action as is more fully demonstrated in defendants’ legal 
brief. 

A.1.f. - Miss Hobson was removed from the third grade class to a 
Special class at Amidon Elementary School with the consent of her 
parents. (Tr. 1973.) Plaintiffs adduced no evidence that these 
defendants were responsible for any of the difficulties experienced 

, a Miss Hobson in the District public schools which caused her 
parents to transfer her to the Glaydin School in Virginia. 

B.1.a. - The Congress of the United States governs the District of 
Columbia and provides it with funds to operate all District agencies 
including the public schools. 

Page 3: 

B. 2.h. - Much of this borrowing authority already has been exhausted. 
The available balance for future years that is not earmarked for 
mass transit is $29.1 million. (Plfs. K-12.) 

Page 4: 
4,a, - For this information see page C-7 of the defendants' proposed 
findings. 
4.b. - Plaintiffs have misread the testimony of Commissioner Tobriner. 
There are more police authorized than are presently on the force. 
ee The department is approximately 200 vacancies below full strength. 
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C.1.c. - This finding is incorrect. The pupil population for the District's 
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2.b. 
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elementary;—junior high, senior high, and vocational public schools 
was 143, 397 for the 1965-66 school year. (Plfs. P-4.) 

- De Haynes gave no particulars to substantiate her conclusion, 
Dr. Haynes' testimony in this case was completely her private views. 
She does not speak for the Board of Education, nor did she assume 

to do so in this case. Formal Board action speaks for itself, There 
is no evidence that the Board of Education could not postpone any vote 


or ask for additional information on any matter if it so desired. 


-g. andc.1.i, - Plaintiffs have confused the dollar amounts, fiscal 


years, and the actions of the Board of Education and the Board of 
Commissioners, The true figures are these: The school budget 
recommended by the Commissioners to Congress for the school 
year 1966-67, fiscal 1967, sought $114.5 million, of which $82.5 
million was for operating costs and $32.0 million was for capital 
construction, (Tr. 2672. ) The figure of $75 million is the total 
operating budget amount approved by Congress for fiscal 1966. 
(Plfs. K-12; Tr. 297.) The figure of $107 million is the total 


school budget approved by the Commissioners for fiscal 1966. 


(Plfs. K-12.) The finding expressed in c.1,h. is correct. 


. to 2rere= The uses made of the Model Budget by the defendants in 


their; actual budget operations are discussed beginning at Tr. 3953. 
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3. b. 


i, - There was a delay in obtaining some Title III funds because the 
school system considered the District of Columbia to be a "'state"' 
under the regulations and the Office of Education considered the 
District to be a "local district". There was no loss of funds. 

(Tr. 3961-62. ) 

j. - Dr. Hansen denied missing a Title II submission date at Tr. 453, 
At the same time he admitted missing a Title II] submission date, 
which is discussed above. On Tr. 455-56, counsel for the plaintiffs 
Slipped from "Title II" to 'Title II and Dr. Hansen followed the Slip. 
At best, the discussion with Dr. Hansen is ambiguous. The definitive 
discussion is at Tr. 3961 wherein Dr. Carrol, who possesses 
particular knowledge of submission dates, indicated that Title II 
requests have been timely filed. 

m. - This finding is incorrect. This is the estimate of federal 
program funds for fiscal 1967 and not the actual funds received for 


fiscal 1966. 


1, - There are 136 elementary school buildings but a lesser number 


of administrative units. (Plfs. E-1.) 
2. - This finding is not correct. 

The oldest Senior high school, Western, which was constructed 
in 1898, serves a neighborhood with a median income level of $8, 000 
to $8,999. (Plfs. E-1, F-3.) 

The third oldest junior high school, Macfarland, which was 
constructed in 1923, serves a neighborhood with an income level of 


$6, 000 to $6,999, The two junior high schools serving the highest 
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income areas, Deal and Gordon, were constructed in 1931 and 1928 
respectively. (Plfs. E-1, F-3.) 

Of the 31 elementary school buildings being used for classroom 
purposes that were constructed before 1900, six serve neighborhoods 
with income levels of $3,000 to $3, 999; fourteen serve neighborhoods 
with income levels of $4,000 to $4, 999; five serve neighborhoods with 
income levels of $5,000 to $5, 999; one serves a neighborhood with an 
income level of $6,000 to $6, 999; three serve neighborhoods with 
income levels of $7,000 to $7,999; one serves a neighborhood with an 
income level of $9,000 to $9,999; and one serves a neighborhood with 
an income level of $11,000 to $11,999. (Plfs. E-1, F-2.) 

Of the fourteen elementary schools mentioned above, three that 
serve neighborhoods with income levels of $4,000 to $4,999 have been 
authorized for replacement by new schools in the same neighborhood. 
The same thing is true of two of the five above-mentioned elementary 
schools that serve neighborhoods with income levels of $5,000 to 
$5,999. (Dfits. 135.) 

Furthermore, the newest school buildings are located almost 
exclusively in the lower income neighborhoods. See pages C-19 to 
C-21 of the defendants' proposed findings. 

I, and 3.c. 2. - Generally speaking, these findings are correct. For 
a more particular discussion of capacity and enrollment of schools at 


all levels see page C-25 of the defendants’ proposed findings. 


.3. - And, of course, there are fewer predominantly white classrooms 


than predominantly Negro classrooms without regard to capacity. 


(Plfs. P-4.) 
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3.d.9. - Only a part of the Takoma Elementary School population would 
have fed into Rabaut under the tentative boundry lines, with the 
remaining population feeding into Paul Junior High School. The 
number of Negroes and whites that would have gone to Rabaut and 
Paul is not a matter of record, 

3.d.11. - Only a single school principal is mentioned in the record. 

3.d.12. - For a more complete discussion of the site and boundries 
of the new Rabaut Junior High School see pages E-6 and E-7 of the 
defendants' proposed findings. 

3.e.1, - Only the Grant and Jackson elementary schools were embraced 
by the recommendation, which was not that they be closed but that 
they be used for other than classroom purposes. In fact, the school 
System was already doing this at the time the recommendation was 
Made; a (Tremoroce) 

3.e.3. - Nearly all of the predominantly white elementary schools are 
also ''substandard" under current criteria, See pages C-21 and 
C-22 of the defendants' proposed findings. 

4.a.1, - The plaintiffs have overlooked more updated information that 
is a matter of record. Forty-five elementary schools have librarians. 
See pages C-26 and C-27 of the defendants' proposed findings. 

4.a.3, - For the distribution of library facilities see pages C-26 and 
C-27 of the defendants' proposed findings, 

4.a.4. - The school system requested a librarian for every elementary 
school that did not currently have a librarian but that had a library 
or space where a library could be established. There is no sense 
in requesting a librarian where one is already located or where one 


could not possibly be used. (Tr. 3974. ) 
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4, b. 


I. - The exact figures are a matter of record. Of approximately 
136 elementary units, 90 have libraries, 26 have space available 
for conversion to a central library and 18 do not have such space 
available. See pages C-26 and C-27 of the defendants’ proposed 


findings. 


2, and 4,b.3. - Requests were made for funds to convert available 
Space into a central library for 8 out of 26 schools wherein space 
was available. Requests were made for money to provide library 
Space wherever physical space was available in all schools wherein 
major additions were not scheduled. The remaining schools would 
receive library space by virtue of the scheduled major additions. 
(Tr. 3753-54.) By the close of fiscal 1973, every school will have 
Space available for a standard library. (Tr. 3750-51. ) 

4, - Exact figures are available in the record. Of the 18 elementary 
schools without space for libraries, 17 have predominantly Negro 
enrollments. All 26 elementary schools with space for library 
conversion have predominantly Negro populations. The terms 

"less affluent'' and ''more affluent" are so indefinite while percentages 


are So definite that a meaningful response is impossible. 


. 2, - It must also be remembered that there is a great variation in the 


pupil population of the several schools. (Plfs, P-4.) 


. 3. - This finding is not true. 


At the senior high school level, Eastern High School, a school 
with a high predominance of Negro pupils, has the greatest number 
of library volumes. Eastern serves a neighborhood with an income 
level of $4,000 to $4,999. (Plfs. H-3, F-3.) 
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At the junior high school level, the two schools with predom- 
inantly white enrollments, Deal and Gordon, have 2,000 and 3, 688 
library volumes respectively. There are seven junior high schools 
with predominantly Negro enrollments and have more volumes than 
Deal and another six junior high schools with predominantly Negro 
enrollments that have less volumes than Deal but more volumes 
than Gordon. All thirteen of these schools serve neighborhoods 
with income levels lower than those served by Deal and Gordon. 
(Plfs. H-3, F-3.) 

At the elementary school level, the greatest number of library 
volumes is at the LaSalle school, which has a predominantly Negro 
enrollment. Lafayette school, which has a predominantly white 
enrollment, has the second highest number of volumes. The next 
Seven schools having the greatest number of volumes are all 
predominantly Negro in enrollment. | 

The LaSalle School serves a neighborhood with a median income 
level of $8,000 to $8,999. Of the other seven schools with predom- 
inantly Negro enrollments discussed above as having a greater 
number of volumes than any school with a predominantly white 
enrollment except Lafayette, six serve neighborhoods with income 
levels of $5,000 to $5,999 or less. (Plfs. H-3, F-2.) 

0. - All elementary schools constructed within the last eight years serve 
predominantly Negro enrollments. (Plfs. P-4; Dfts. 135.) 

7.a.1. - Every school was given an opportunity by the defendants in 
1964 to request the full complement of textbooks and the requests 
were met in full with two small exceptions. Whatever textbook 
shortage that existed in the District schools has been met. (Tr. 3972- 


73.) Occasionally a school might begin a school year with less 
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T. b. 


than the full complement of textbooks because the school has 
received a greater influx of pupils than was anticipated when book 
and supply allotments were made. Pupil mobility will sometimes | 
create such a circumstance. Additional allotments to meet the 


increased needs are taken from an emergency fund. (Tr. 4097. ) 


. 7. - This finding is erroneous in the extreme and contrary to the 


evidence in this record. The proposed finding is based upon 
testimony of Dr. Jean Grambs. Dr. Grambs was cross-examined 
by way of deposition which, along with the deposition of Mr. 
Nathanial Dixon, is a part of the record of this case. It is 
evident from these depositions that Dr. Grambs could not name 
a series of multi-ethnic books commercially available which the 
District school system did not already have on its textbook list for 
elementary schools. 

The defendants incorporate by reference here their 
"Objections of Defendants to Testimony of Dr, Jean D. Grambs 
and to Exhibits W-+5 Through W-27"' filed with this Court in the 


instant case on November 4, 1966. 


1 - This finding is grossly misleading. The point made at this 
place in the record was that the Scott Montgomery School is the 
only school in the District with special, experimental audio- 
visual equipment. Only four schools in the entire United States 
have such equipment. Scott Montgomery was chosen as one 
school to try out the equipment because Encyclopedia Britannica, 
Bell & Howell, the U.S. Office of Education and Ohio State 


University were favorably impressed with the Model School 


ays 


Division. It is the only one of the four schools nationally using 
this equipment that is located in a disadvantaged urban setting. 
Mr. Dixon did not testify that his school was the only one in the 
District with audio-visual equipment. (Tr. 6156-59. ) 

7.c. - Such a general finding is not justified by this record. The 
only school under discussion at the reference was the Maury 
Elementary School. There are approximately 120 elementary 
schools with predominantly Negro enrollments. See also the 
latter portion of the discussion at 7.a.1. above, which is 
applicable to this proposed finding. 
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8.b.5. - This is the current practice. Until federal program money 
became available, the positions were designated ones. See page 
D-7 of the defendants’ proposed findings. 

8.b. 10. -Only if the examination is announced without a designated 
position may appointment of principals and assistant principals 
be so made. (Tr. 2883. ) 

8.b.15.-This finding is incorrect. Hart, Jefferson, and Stuart junior 
high schools have predominantly Negro enrollments and have 
white principals and assistant principals, The following junior 
high schools with Negro enrollments have bi-racial administrative 
Staffs: Backus, Hine, Kramer, Macfarland, Paul, Sousa and 
Taft. The following senior high schools with predominantly 
Negro enrollments have bi-racial administrative staffs: 
Anacostia, Ballou, Coolidge, Eastern, McKinley, Roosevelt, and 
Western. There are 42 elementary school buildings with pre- 


dominantly Negro enrollments that are supervised by white 
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principals. The elementary schools do not have assistant 
principals, (Plfs.' M-1, P-4.) 

17. and 8.b,18. - These findings are not substantiated by the 
record, See page D-16 of the defendants' proposed findings. 

19. -There is a Negro assistant principal at Western. (Plfs.' M-1.) 
21, -There are no assistant principals at the elementary school 
level. The 14 elementary schools with predominantly white 
enrollment are supervised by 10 principals, all of whom are white, 
Of these 10 principals, four supervise separate schools (Janney, 
Lafayette, Patterson and Murch), and three supervise two schools 
each (Eaton-Hearst, Hardy-Key, and Mann-Stoddert). All the 
above-mentioned schools have predominantly white enrollments. 

Of the three remaining principals, two of them supervise one 
predominantly white and one predominantly Negro enrollment, anda 
third supervises two predominantly white and one predominantly 
Negro enrollment. (Pifs.' M-1, P-4.) The record does not indicate 
whether and to what extent a vacancy has occurred at any of these 


ten positions since desegregation. 


and C.2,- There is no basis for these findings in the record, for 
the re is no evidence of record disclosing the number of Negro and 
white custodial employees. There are 136 Negro custodial 
Supervisors and 58 white custodial supervisors, No custodial 
Staffis all-white; 121 custodial staffs are all-Negro; 73 custodial 
staffs are bi-racial. Twelve of these 73 bi-racial custodial staffs 


are headed by white supervisors. (Plfs.' K-4.) 
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d.2.a, - This is the theory, but in reality the formal prerequisites for 


a ''good" teacher are unknown. See pages D-19 and D-20 of 


the defendants' proposed findings. 


d.2.b. - The plaintiffs have failed to include the qualifying statement of 


Dr. Carroll, the witness at the reference to the record. He made 


the following statement: 


"The question partly is because of improved competence, 
but as a matter of fact where there is no research 

I know of this [defendants believe that Dr. Carroll 
actually said that ''while there is no research I 

know on this" -- the general opinion is after three 
or four years a teacher probably is not going to 
improve greaterly [sic] although they [sic] may 
improve -- from then on you are paying [the in- 
creased salary increments] totally to the service and 
to meet the competition. There are a number of 
years there will be improvement but after a number 
of years in the same job, this is not necessarily 
improvement. 


"As a matter of fact, one of the real problems 
in the school systems are the teachers who have gone 
over the hill so to speak and have reached the top 
of their ability, and are on tenure and are with your 
system but are not able to teach as effectively so 
it is entirely possible that a group of teachers 
composed of the top of your salary schedule 25 or 
30 years might have lower qualifications of 
teachers not than [sic] may be in the 5th or 6th level 
of the salary level." (Tr. 3796-97. ) 


d.3.e. - This finding is too general to be correct. For a detailed 
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4,h, - 


discussion of the distribution of tenure and non-tenure teachers 


within the school system, see pages D-17 to D-20 of the defendants' 


proposed findings. 


This finding is incorrect. The correct figure is 123, not 156. 
The specific number is a matter of record; it is 18. 


The specific number is a matter of record; it is 354. 
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o.h. 


- For a detailed discussion of the distribution of tenure and non- 
tenure teachers within the school system, see pages D-17 to 

D-20 of the defendants’ proposed findings. 

- Twenty-two elementary schools are concerned. (Plfs.' F-2.) 

- Three elementary schools are concerned, (Plfs.' F-2.) The 
difference in the sample of high-income level and low-income 

level schools gives a distorted picture. For a particular 
discussion of this matter, see pages D-17 to D-19 of the defendants' 


proposed findings. 


. - This is the reason why there is a special academic track for 


the mildly mentally retarded. Dr. Justison complimented the 
District school system for its treatment of severely mentally 
retarded pupils, which treatment, in her opinion, compared very 


favorably with the efforts of most large cities. (Tr. 1890. ) 


- There is a nationwide shortage of teachers qualified in the 
area of special education (Tr. 1893). There is no evidence in this 
record that the neighboring areas of Maryland and Virginia are 
able to discover and employ special teachers that meet their 
respective licensing standard or whether they must rely on 
"temporary'' teachers, that is those who do not meet these 


licensing standards. 


o.m. - The relationship of teaching ability to formal preparation, 


espeCially in the area of special education, is uncertain. See page 
D-20 of the defendants’ proposed findings. Dr. Justison stated 
that energy and dedication on the part of a teacher in special 


education can be very beneficial and she was very favorably 
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impressed with some of the classroom skills being developed 

within the District school system (Tr. 1902-03). That dedication 
and energy is illustrated by the fact that of 289 District respondents 
to a questionnaire in special education, 272 indicated an interest 

in taking more special education courses if they were formally 
offered (Plfs.' A-12). Recent activities of the District to offer in- 
service training to its teachers, whether or not in special education, 
are outlined on page D-8 of the defendants’ proposed findings. 

6.b. - The words in quotes are not the words of Dr. Hansen. The 
wording of the Superintendent's Circular, dated April 13, 1964, on 
this subject was that, "Those in charge of personnel assignments 
will make a maximum effort to set up bi-racial faculties in each 
school unit. Assignments will continue to be madé solely on 
the basis of need and competence." (Pifs.' L-4.) 

6.c. - This is an unjustified over-generalization. See pages D-11 to 
D-13 of the defendants' proposed findings. 

7.c. - There is one additional consideration. No permanent teacher 
will be transferred to another staff if by that transfer the number 
of tenure teachers (permanent and probationary) would exceed 70 
per cent of the overall staff. (Plfs.' L-4.) 

Page 18: 

7.k. - The transfers were not denied because of race. See page 
D-15 of the defendants' proposed findings. 

7.n. - The transfer was not denied because of race. See page D-15 
of the defendants' proposed findings. 

7.8. - He has transferred or assigned assistant principals for the 


purpose of integrating a school's administrative staff. (Tr. 2989.) 
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See also page D-12 of the defendants’ proposed findings. 


to 8.e. - These statistics apply to the elementary schools 


only. 


_- his is incorrect. There were 175 white teachers (97 per 


cent) and 5 Negro teachers (3 per cent) at the 14 predominantly 
white elementary schools. . 

- This finding applies only to teachers already in the District 
school system. A teacher coming into the system, be he white or 
Negro, must accept the position offered or he will not be hired. 
Hence, when an incoming white teacher is offered a position ina 
school with a predominantly Negro enrollment and he refuses 
the offer, he will not be offered another position to suit his racial 
preference. (Tr. 76.) 

and 8.i. - This information is for the school year 1964-65. The 
plaintiffs have ignored information in the record for the school 
year 1965-66. The figure of 65 elementary schools containing no 
white teachers was reduced to 62 for the school year 1965-66. 
The total number of elementary schools not having bi-racial staffs 
was not 83 but 79 during the 1964-65 school year. That figure 
has been reduced to 72 for the school year 1965-66. The number 
of elementary schools without any Negro teachers has been 
reduced from 14 in 1964-65 to 10 in 1965-66. See, generally, 
page D-11 of defendants’ proposed findings. 

- This finding is incorrect. Stable faculties are more likely to 
exist where there are older schools in more stable neighborhoods, 


whether the school serves a predominantly white or predominantly 
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Negro pupil population. (Tr. 3809.) 
Page 20: 

e.2.e. - This finding is incorrect. There are two junior high schools 
with predominantly white enrollment, Deal and Gordon. (Plfs.' 
p-4, ) 

e.2.g. - This finding is incorrect. There are 14 elementary schools 
with predominantly white enrollment. (Plfs.' P-4.) 

3.c. and 3.d. - This finding is incorrect pecenee it is based upon the 
Poverty Task Force Report which is also incorrect. A higher 
percentage of elementary schools with predominantly white 
enrollments had a larger pupil+eacher ratio than did elementary 
schools with predominantly Negro enrollments. 

The average pupil-teacher ratio at the elementary school level 
for the school year 1965-66 was 30.2 pupils to one teacher. Of the 
fourteen elementary schools with predominantly white enrollments, 
seven of them (50 per cent) had ratios larger than the average 
ratio at that level; six of them (43 per cent) had ratios less than the 
average ratio; and one of them (7 per cent) had the same pupil- 
teacher ratio as the average Atte at the elementary school level. 

Of the 123 elementary schools with predominantly Negro en- 
rollments, 60 of them (49 per cent) had ratios larger than the 
average; 60 of them (49 per cent) had ratios less than the average; 
and 3 of them (2 per cent) had the same ratio as the average pupil- 
teacher ratio for the elementary school level of 30.2. (Plfs.' L-9.) 

Pages 21; 22 and 23: | 
4.i., 4.j., 4.k., 4.v., 4.aa., 4.bb., 4.cc., 4.dd. and 4.ee. - Plaintiffs 


have repeated the same thing nine times and each time have over- 
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4.w. 


Page 23: 
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generalized to the point of being in error. See pages C-10 to 


C-17 of defendants' proposed findings. 


, 4.x., 4,.y. and 4.z. - The plaintiffs have incorrectly stated 

the school years to which these figures apply. All this information 
is applicable to the school year 1963-64 and not to later school 
years as the plaintiffs indicate. The plaintiffs have apparently 
been mislead by the erroneous date that appears at page 15 of 
Plaintiffs' Exhibit A-3, the Task Force on Antipoverty Report. 

All the information in these particular proposed findings stem 
from Plaintiffs' Exhibit F-1. It is directly stated in the (w.) and 
(x.) findings, and it is the source of Plaintiffs’ Exhibit V-7 
(Tr. 730). Note also that the median figure of $295 is the same 
recre that appears on Plaintiffs’ Exhibit F-1, The data given in 


F-1 is for the school year 1963-64. 


and 4.gg. - This data is for the school year 1963-64 and not for 
the school year 1965-66 as the plaintiffs propose. The data is 
based upon Plaintiffs’ Exhibits F-2 and V-8, and V-8 is based 
upon F-2 (Tr. 724). Plaintiffs' Exhibit F-2 gives data for the 
school year 1963-64, 

- This finding is incorrect. See page E-2 of defendants' 


proposed findings. 


. - There is a predominance of Negro families in this optional 


zone.- There is no evidence of record that the southwest redevelop- 
ment area is predominantly white. The record indicates that the 


purpose of the optional zone was to give all parents regardless of 
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Page 24: 
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6.d. 


race an opportunity to choose between sending their children to an 
integrated school or to one that had a high Negro predominance. 
See page E-3 of defendants' proposed findings. 


- The purpose for this optional zone is stated in 5.c. above. 


. - Wilson High School was not associated with this optional zone 


until 1965 when the zone had become predominantly Negro. See 


page E-2 of defendants’ proposed findings. 


- The record does not support this finding. The reason for the 
described change is set out at pages E-1 and E-2 of defendants’ 


proposed findings. 


. - See page E-4 of defendants’ proposed findings. 


. - This proposed finding is misleading. This is a hypothetical 


matter and one should not be lead to believe by this finding that 
books written in an ethnic idiom rather than in standard English 
are available. 

- The testimony of Dr. Dailey was "that per pupil expenditure 
has a very slight positive association with reading grade level on 
this chart for these data.'' (Tr. 6308.) He also stated that any 
relationship between reading grade level and per pupil expenditure 
"becomes zero as you hold income level (of the neighborhood 
served) constant."" (Tr. 6306. ) 

- The veracity of this information or the size of the sample is 
very questionable. When shown the chart from which this finding 


was drawn, Dr. Hansen said: 
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"T don't recall the origin of this chart, and I 
have not been able to check the accuracy of it, as 
I was disturbed by the fact that it seems unreasonable 
that 67°/o of our youngsters are reading at grade 
level. This is higher, you see, than the average." 
(Tr. 243.) 


He also Said: 


sk * %* T've not had a chance to confirm this 
particular set of figures. This may be right, but 
I don't believe they came from our office.” 

(Tr. 243-44, ) 


.iii. - This finding is incorrect. The majority of dropouts have 


been located in the general tracks. See Plaintiffs’ Exhibit C-21 
for particulars. The special academic and basic tracks are one 


and the Same. 


.xii. - This finding gives a misleading picture of the dropout 


situation in the District schools. See,generally, pages H-1 to 
H-4 of defendants’ proposed findings. 

The figure of 18,099 dropouts includes dropouts from the 
elementary, junior high, senior high, and vocational high school 
levels. The figure of 15,970 high school graduates does not 
include graduates from the elementary and junior high school 
levels. It is unfair and misleading to compare dropouts from all 
levels with graduates from the senior high and vocational high 
school levels only. Graduates from the elementary and junior 
high school levels should be added to give a total picture. Approxi- 
mately 10,000 pupils a year are graduated from the junior high school 
level, and approximately 11,000 pupils a year are graduated from the 
elementary school level. (Plfs.’ P-4.) If these "graduates" were 
taken into account, it od increase the total number of school 


"oraduates" to approximately 120, 000 pupils as compared with 
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18,099 dropouts. 

It must be remembered that the underage dropouts at the 
elementary and junior high school levels are generally returned 
to school. (See page H-1 of defendants’ proposed findings. ) 
Consequently, a Ripetate tal portion of the 18,099 dropouts are 
not permanent dropouts but merely truants. 

It is probable that some of the 18,099 pupils noted as "dropouts" 
are only truants who dropout more than once. Consequently, the 
figure 18,099 probably represents less than 18,099 pupils, but 
18,099 incidents of dropout by a lesser number of pupils. 

Pages 26 and 27: 

b.i. to b. xii. - The experience at the Lorton Youth Center demonstrates, 
within the limits of the sample, the basic validity of the District 
school system's decision to concentrate upon a program of com- 
pensatory education for its pupils. See pages B-7 to B-9 of 
defendants’ proposed findings. The Lorton Youth Center is a prime 
example of compensatory education (Tr. 1609-15) applied to an 
almost totally Negro pupil pongtation (95 per cent) (Tr. 1588) from 
disadvantaged backgrounds. (Tr. 1590-94; 1605-06. ) 

Page 26: 

b.iv. - There is no need for a track system in Lorton for the pupils 
there have had very similar experiences and are relatively homo- 
geneous. The great bulk of them are dropouts from public schools, 
have a record of truancy and poor school conduct, have attended 
more than one school (mobility), have been retained one or more 


grades, and come from broken homes. (Tr. 1590-94; 1605-06. ) 
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b. viii. - The importance or unimportance of this fact is discussed at 
pages G-6 and G-7 of defendants’ proposed findings. There is no 
evidence that the Revised Beta Examination, a non-verbal examin- 
ation, is a measure of complex reasoning skills. 

Page 27: 

b.xX. and b, xi. - The sampling upon which these tests were made 
totaled 69 pupils (Tr. 1489). Dr. Lennon advised skepticism in 
analyzing the results of such a small sampling. (Tr. 3562-64, ) 

Page 28: 

9.c.3. -Dr. Hansen denied this proposed finding at Tr. 482. Generally, 
see Tr. 478-88 for a discussion of the merits of the Model School 
Division, 

10.b. - The word required” is incorrect. The basis for this proposed 
finding is Plaintiffs' Exhibit C-14 which states in pertinent part: 

"The programs in our vocational high schools 
are designed for the 90 plus I.Q. student, however, 
mildly retarded students who have completed the 9th 
grade have been enrolled in some cases. These 
latter students enter the same shop classes with the 
more able students, but may not be able to progress 
further than a single or semi-skilled phase of the 
Shop subject. Our vocational programs are limited 
to the senior high school level (10-12 grades) and 
do not embrace programs specifically designed for the 
mentally retarded, " 

10.c.1.- Only three vocational schools are operating in excess of capacity. 
A fourth is 98.3 per cent of capacity and a fifth is 84.3 per cent of 
capacity. (Plis. L-11.) 

10.c.2.- This finding cannot be reconciled with the under capacity status 
of two vocational schools. See 10.c.1. above. 


Page 29: 


a.3. - Where there is a potential for integration, this becomes a prime 
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factor in the construction program. See pages C-22 to C-24 of 
the defendants' proposed findings. 

b.1l.a. - The exact figures were 44, 897 (43 per cent) white students 
and 58,936 (57 per cent) Negroes. (Dfts. 124.) 

b.1.b. - And immediately following desegregation, 73 per cent of the 
public school pupils were attending bi-racial schools. (Tr. 374.) 

b.I1.c. - Dr. Hansen expressed the judgment that the number of complaints 
was "amazingly small", (Tr. 376.) 

b.1.h. - Dr. Hansen did not develop the track system by himself. In 
describing the genesis of the track system, Dr. Hansen said that: 

"We, and when I say we, I mean the principals 
and others working on it, during the course of the 
year 1955 * * * and we spent the year hammering 
out policies and aspects of the program. * * *" 
(Tr. 376) 
Page 30: 

b.I.r. - This finding is based principally upon the testimony of Dr. 
Haynes. The portion of the finding discussing the committee 
process in forming the track system is correct. The remainder 
is incorrect. Dr. Hansen was only the Assistant Superintendent in 
charge of secondary schools in 1956 when the track system was 
recommended to the Board of Education. It was not Dr. Hansen 
but the Superintendent of Schools in 1956 who submitted the track 
proposal to the Board and, having submitted it, the Superintendent 
was obviously in agreement with the proposal. (Tr. 377.) The 
Court has recognized that Dr. Haynes is not familiar with the 


particulars of the Board's initial actions on the track system 


because she was not a member of the Board in 1956, (Tr. 958, 980.) 
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Page 31: 


Page 32: 


s. -Dr. Hansen did not become Superintendent of schools until 
1958. Hence, the extension of the track System to the 11th 
grade i 1957 was not a result of Dr. Hansen's recommendation 
to the Board but a result of the recommendation of the superin- 
tendent of schools. See b.1.r. above. It is nota matter of record 
whether or not Dr. Hansen was Superintendent of schools during 
that time in 1958 shen the track system was extended to the 12th 
grade by the Board of Education. 

u. - This finding is without foundation in the record. There is no 
evidence that there was opposition to the track System by other 
school systems. It is merely the wording of a question by 


plaintiffs’ counsel at Tr. 975, 


. vii. and 2.a. viii. - See pages F-15 to F-21 of defendants’ 


proposed findings. 


-X. - While there is some correspondence between racial pre- 


dominance and the proportion of a student body in a given 
curriculum, there are a number of exceptions to the pattern. A 
far greater correspondence exists between income level served by 
the school and the proportion of its student body in each track. 
See pages F-15 to F-21 of defendants? proposed findings, 

The record upon which this finding is based relates to the 


senior and junior high schools but not to the elementary schools. 


b. iii. - This finding is incorrect. The test involved is the Metropoli- 


tan Readiness Test, which is a nonverbal test (Plfs." B-10). 
"Metropolitan Reading and Writing Test" is a phrase used by 
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counsel for the plaintiffs, but there is no such test in existence. 
It bears repeating that this test is only one of the criteria. 

b.iv. - This opinion is incorrect and without substantial basis. The 
opinion was expressed by Dr. Blake. Hjs basis for the opinion was 
his supervision of a master's thesis that dealt with one elementary 
School, Plummer, out of approximately 136 elementary schools. 

(Tr. 1810-11.) 

Gril - There is no automatic ''cut off", for as stated in plaintiffs’ pre- 
ceding proposed finding, c.i. above, "'A child's achievement on an 
intelligence test is one of the facts taken into consideration for 
placement in a special academic track.'"’ (Emphasis added.) The 
figure of 75 is only a generally used maidens See page F-9 of 
defendants' proposed findings. 

See also Tr. 1601 where one of the plaintiffs' witnesses, Dr. 
Simons, a counselor in Morgan Elementary School, sets out some of 
the criteria in addition to an 1.Q. result upon which placement in the 
special academic curriculumis grounded. 

c.iv. - This is an exception rather than the rule; and there is no basis in 
this record for asserting it as more than an exception. 

The special academic track is designed to serve the mildly 
mentally retarded pupils, who may also be referred to as the educable 
mentally retarded. (Tr. 400-01, 1887.) As pointed out by Dr. 
Hansen, however, "It is entirely anne a youngster who is mentally 
retarded * * * may at the same time be emotionally upset, may be 
difficult, may be a problem child. Disabilities as you well know are 
often multiple." (Tr. 399.) Dr. Hansen admitted that it might be 


possible that emotionally disturbed pupils as well as slow learners 
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might be found in the special academic class with mentally retarded 
pupils. He said that ''We prefer not to have that happen if it can be 
avoided. * * * Where the line is drawn between the need of the child 
for this type of social adjustment programming where he is capable 
of functioning on basic curriculum is a judgment has to be made by 
the principal, counselor, and psychologist, not by me." (Tr. 400.) 

To support their finding, the plaintiffs make reference at 
Tr. 4037-38 and 6054-55 to two instances at the Maury school. 
These references are inapplicable because the class at the Maury 
school was not a special academic class but an innovation outside 
of the special academic curriculum. (Tr. 4034-37.) 

At Tr. 6206, referred to by the plaintiffs, Mr. Dixon, the 
principal of the Scott Montgomery school, acknowledged that there 
were two children who had been placed in the special academic 
class at his school. They were in this class for two months when 
they were reevaluated at the request of the teacher and found to be 
emotionally disturbed rather than mentally retarded. They were re- 
moved from the special academic class. (Tr. 6206.) 

The final reference, Tr. 935, is a statement by Dr. Justison 
that there appeared to be a severely retarded pupil in the special 
academic curriculum. This statement was made solely on the basis 
of an I.Q. figure appearing on a school profile that is Plaintiffs' 
Exhibit A-13. An I.Q. figure by itself is not used as a placement 
tool in the public school system. There is no "cut-off". The total 
child is considered by a professional. Dr. Justison did not have 


sufficient information to review this placement. 


625. 


my 
bl a7 


y 


vv 
": 


ve i 
a Ae ; 
BI a iA + 4 ~~ 
i sv 
1 


} al 
hs yal, Fike 
i. a Saat ‘ 
oa, ified 
, f ; 
ek or 
. “i 
a iy 


> 


ria 
oy ut Ss 


C. 


V. 


Generally, see pages F-3 and F-7 to F-9 of defendants’ 
proposed findings. 
- Generally, the books have the same appearance and concepts as 
books used in the other tracks but with more simple vocabulary 


and sentence structure. (Tr. 6107-14.) 


C.vi. - This is true if they have not progressed satisfactorily at the 


elementary school level to be upgraded to the general track in 


junior high school, See page F-7 of defendants’ proposed findings. 


C.vili. and c.ix. - The figure of 441 is incorrect. Beginning in 


September, 1965, and continuing thereafter, the rule has been 
established that no child shall be placed in the Special academic 
curriculum without a recommendation for such placement after 
evaluation by the Department of Pupil Personnel Services. 
Reevaluation (which may or may not include individual testing 
depending upon ine judgment of the professional) of some 1, 273 
D.C. public school pupils was accomplished beginning in September, 
1965, by the Department of Pupil Personnel Services, Of the 1, 273 
pupils, an unknown number of them were at that time in the special 
academic curriculum and an unknown number were still in the 
general track but were being considered for placement in the Special 
academic curriculum. As a result of this evaluation of the 1, 273 
pupils by school professional personnel, an unknown number of 
pupils remained in the special academic curriculum, and an unknown 
number were transferred to the special academic curriculum from 


the general curriculum. (Tr. 391-96.) 


c.xiil, - This is an inexact over-simplification. Dr, Hansen said that it 


was a "fair estimate” that 50 per cent of the teachers of the special 
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academic classes were temporary (Tr. 539f). It should be 
remembered that throughout the entire school system the proportion 
of temporary, or non-tenure teachers is 43 per cent. (Plfs.' L-2.) 
Cc. xiii. - This finding results from an examination of Plaintiffs" Exhibit 
A-13, a profile of special academic classes at Randall Junior 
High School. There is no evidence whatsoever that the situation 
Aesenbed in this finding can be generalized as plaintiffs have done 
beyond this particular school to the nearly 160 other schools in the 
public school system. 

Furthermore, going to the substance of the finding, Dr. 
Justison, who only adopted the unartful wording of plaintiffs" 
counsel in a leading question, could only say that some children in 
the profile had not been given an individual, clinically administered 
test in five or six years. The profile only lists dates of individual 
tests, not group tests, given to the children and the results thereof. 
The test information is given under the columns marked "Record 
of Clinicals", meaning tests given outside of the classroom. The 
tests listed, such as the WISC and Stanford-Binet tests, are 
individual tests. (Tr. 1116.) Individual testing of pupils in special 
academic classes ‘fg not required. Evaluation of a pupil's overall 
record, which may include individual testing, is required. 

There is no place for group testing results on this profile, but 
there is no reason to believe that group testing has not been 
carried out on these pupils in accordance with the testing schedule 


in Plaintiffs’ Exhibit B-10. 
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Pages 32 aa 33: 

C.il., d.i., e.i., f.i., andf.ii. - The LQ. figure is not a fixed 
“cut-off” figure that automatically assigns a pupil to one or 
another curriculum. Rather, an I.Q. figure is merely an indicator 
and but one of many factors. See page F-9 of defendants? proposed 
findings. That the use of an I.Q. figure is a generally accepted 
measure in discussing pupil ability is demonstrated by the fact 
that the President's Commission on Mental Retardation and the 
American Psychological Association employ an 1.Q, figure to 
define the ranges of ability. (Tr, 1881-87.) 

Page 33: . 

f.iv. and f.v. - These figures apply only to the elementary level. For 
a detailed discussion of this Subject, see pages F-15 to F-21 of 
defendants’ proposed findings. 

f.vi. - The response of the defendants to plaintiffs’ proposed finding 
2,.a.X., page 31, is applicable here. 

g.li. - For a particular discussion of the activities of senior high 
School pupils graduating from the various tracks in June, 1965, 
see Plaintiffs’ Exhibit T-2, 

g.iii. - This is true because pupils in the honors curriculum take 
more Carnegie units and have fewer elective courses than 
pupils in the regular curriculum, thereby assuring themselves 
that they will more likely have the prerequisite courses for 
college admission. See plaintiffs' proposed findings e.ii. and 


f.iii., page 33. 
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Page 34: 

g.iv. - There is no causal relationship between entrance to four-year 
colleges and racially mixed education. It is almost completely a 
matter of economics. The senior high schools with predominantly 
white or racially balanced enrollments serve higher income areas 
than do the senior high schools with a high predominance of Negro 
pupils. (Plfs. P-4, F-3.) 

g.viii. - This finding must be clarified. 41.4 per cent of the senior high 
school pupil population were either in the college preparatory 
curriculum or the honors curriculum. The remaining pupils were 
either in the general or special academic curriculum. 

3.a.iv. - The test industry has techniques to measure the likely amount 
of such error. To take account of this likely error, a test result may 
be expressed by a percental band which is a range of likely scores. 
(Tr. 3182-83. ) 

3.a.vii. - The plaintiffs have failed to include a qualification that Dr. 
Lennon added to this response. He said that ''These cases tend to 
be relatively few in number and constitute exceptions to the general 
rule" that people who do not perform well on verbal tests will 
likewise not perform well on nonverbal tests. (Tr. 3230-31.) See 
also page G-6 of the defendants' proposed findings. 

3.a. viii. - Only group tests were being discussed at this point in the 
record, and the finding applies only to group tests, not to individual 
tests. The plaintiffs have failed to include in this list of nonverbal 


group tests the Metropolitan Readiness Test. (Tr. 3233-34. ) 
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Page 35: 

3.a.ix, - The request may arise from the teacher, counselor, or 
principal. All requests made to the Department of Pupil Personnel 
are routed through the principal. (Tr. 309.) 

3.a.xi, - Out of an abundance of caution, it should be observed that this 
proposed finding is a generally observed correspondence, This 
finding should not be taken to mean that no child of low income 
parents is able to score higher than any child of higher income 
parents, 

3.a.xv. - The question was put as a hypothetical one, and this finding 
Should not be taken to indicate that such tests are extant and that 
this has in fact happened. 

3.a. xvii. - In the phrase "middle income or white children", the word 
"or" should be removed, The two groups discussed in the testimony 
referred to are low income Negroes and middle income whites. The 
presence of the word "or" gives the mistaken impression that whites, 
whether or not middle class, perform better than low income Negroes, 
To the contrary, defendants believe that this record supports the 
finding that at a given income level, generally, pupils will perform 
equally well on a standardized test regardless of race. See pages 
G-10 to G-13 and G-16 to G-18 of defendants' proposed findings. 

3.a. xviii. - The plaintiffs have mistated this finding, the wording of which 
appears in a document read to Dr. Lennon and upon which he was 
asked to comment. The plaintiffs have omitted the word "may'' from 
between the words "'children" and "have"! thereby making the proposed 
finding inevitable rather than possible. In commenting upon this 
Sentence Dr. Lennon announced his reservation that the occasions of 
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such meaningful differences are probably infrequent. He regretted 
the lack of documentation on this matter and expressed a belief that 
such meaningful differences occur less often than a reader of the 


corrected statement might believe. 


. xix. - Plaintiffs have overstated this finding. The pre-school Negro 


children involved were only a sampling of an unstated number of 


pre-school children in the Cardoza area. (Tr. 1323.) 


XxX. and 3,a.xxi. - This information was given to Dr. Lennon by 


plaintiffs’ counsel on cross-examination in a hypothetical question. 
Dr. Lennon pointed out at Tr. 3408 that the fact of a 90 per cent 
Negro population would not affect his answer since ethnicity has no 
effect on the test scores; socio-economic status and test achievement 
have a high degree of correspondence. Dr. Lennon went on to say 
that if the nation-wide family median income were greater than the 
$6, 000 figure given in the hypothetical question, then the test results 
obtained as a group probably would be below the national average. 
However, he noted that $6, 000 to $6, 200 is currently the national 
family median income, and because of that fact, he would answer 
that the hypothetical group tested would probably obtain as a group 
no significant variation from the national norm. (Tr. 3408-09.) 

The current median family income for Negroes in the District 
of Columbia is not available. The 1960 figure was $4, 800, and the 
1950 figure was $2,190. If this rise has continued unabated to 1966, 
at the rate of $200 a year as indicated by the rise between 1950 and 
1960, the median family income level for District Negroes in 1966 


would be $6,000. (Plfs. V-9.) 
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3.a. xxii. - Greater probability of better test performance by children 
as a classroom group in a bi-racial setting was being discussed 
rather than better test performance of any one Negro or white pupil. 
As such, this finding is meaningless since it fails to take into account 
the income levels of the whites and Negroes. It is the defendants' 
position that, generally, if middle income whites are introduced 
into a class that was formerly made up of Negroes below the income 
level of the whites, there will be a resulting rise in the norm of 
classroom scores on standardized tests. This is likely to occur 
because of the high correspondence between income levels and group 
test results. See pages G-10 to G-13 and G-16 to G-18 of the 
defendants' proposed findings. See also Tr. 6264-65. 

3.a. xxiii. - An achievement test may also be used as an aptitude test to 
predict future achievement in a particular school program. 

(Tr. 3160-61.) See also page G-3 of the defendants' proposed 
findings. 

3.a. xxiv. - It is improper to generalize on this matter. The term 
"valid" is a word of art in the testing profession that includes 
content validity, predictive validity and construct validity. Test 
validity, as aterm of art, will depend upon the type of test and the 
purpose to which the test result will be put. No generalization is 
possible. (Tr. 3348-54.) See also pages G-8 and G-9 of the 
defendants' proposed findings. 

3.a.xxv. - This is a grossly incorrect and conclusionary finding based 
upon the testimony of Dr. Haynes and Dr. Cline. The reliance on 
such testimony without reference to expert testimony in the case is 
dangerous as is pointed out by defendants' responses to numerous 


other findings based upon their testimony alone. 
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For the legitimate worth of testing in the District public school 
System See that section of the defendants' proposed findings beginning 
at page G-I entitled "Testing, Its History, Value and Employment 
Nationwide and in the District of Golamnis Public School System." 

Page 36: 

3. a. XXVi. and 3.a.xxvii. - These proposed findings are based upon the 
testimony of Dr. Cline who has at this stage exceeded the area of his 
expertise, testing. (Tr. 1325.) Furthermore, these proposed 
findings have no basis in this record. Dr. Cline acknowledged that 
these matters are "complicated social and psychological events and: | 
the resultant behavior of a child in school is a result of the interaction 
of many of these factor." But "no one force, I think, can be isolated. " 
(Tr. 1735 - two pages in the transcript bear this number.) Dr. Cline 
was unwilling to make a definitive statement on this matter. (Uri sie) 
The entire matter, he said, was a "complicated GUCSLION aa LL melt ofan) 

Dr. Cline admitted that he had not "had an Opportunity to 
examine that kind of a notion on my data", (Tr. 1788.) He stated that 
he was talking on the basis of some Surveys and reports, of which 
"there are a number, not as many aS we would like" and indicated 
that the Office of Education Report (Plfs. A-4 and A-18) "fills in 
those holes" left by these Surveys and reports he relied upon. The 
Office of Education Report was excluded from evidence. The reports 


and surveys relied upon by Dr. Cline were not named. (Tr. 1788.) 
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saith, - Dr. Lennon was reluctant to speak with any weight on this 

point. He said that ''There have been one or two studies * * * that 
seemed to point to a higher incidence of test anxiety among disadvantaged 
groups. I have not been particularly concerned with any hard study 

in this area, so I do not represent any special expertness. I have a 
general feeling that these researches are at least open to the other 
interpretations. '' Dr. Lennon also indicated that test anxiety among 
examinees is not an important source of variation in test performance. 


(Tr. 3279-80. ) 


.Xxix. - This finding has no basis in the record. It is wholly speculative. 


The record contains no concrete demonstration of the relationship 
between teacher expectation and academic achievement. The reference 
in the record is to testimony by Dr. Cline whose testimony is not 
based upon any of his own investigations and conclusions but on his 
readings. (Tr. 1303, 1410, 1789.) Those readings remain unidentified. 
He indicated that his reading consisted of reports relating to experiments 
not conducted in the District of Columbia and concerning teachers that 
were not selected in any manner calculated to be representative of 
other teachers in the United States. (Tr. 1410-11.) 
Teachers are individuals and professionals. Their approaches 
to education probably differ, and any generalization from this record 
about teacher expectation is at best only speculation. (Tr. 1409.) 
There is no evidence in this case of how and why a pupil's 
academic achievement is affected by a teacher's expectation. To the 
contrary, a teacher's expectation is a valuable thing, as explained 
by Dr. Lennon: ''Teachers do take account of I. Q.'s in judging what 
goals are reasonably attainable by individual pupils and the rate of 


progress they may look for * * *." (Tr. 3569.) 
Ad. 


3.b. - This finding is a misstatement of the testimony of Dr. Blake. 
Before Dr. Blake answered the question upon which this finding is 
based he asked counsel for the plaintiffs to define "educational 
Skills". Counsel replied, "Well, say the intellectual ability of the 
child." (Tr. 1828.) Hence, Dr. Blake testified that the individually 
administered I.Q, test cannot measure the intellectual ability of a 
child. This is in keeping with the testimony of Dr. Dailey who 
stated that no test that he knew of could measure any innate 
intellectual skills but that tests could only measure achievement 
in broad skills and predict possible future achievement in a general 
liberal arts orientated curriculum. (Tr. 6279, 6294, ) 

Dr. Blake went on to say that individual I. Q. tests could be 
used as one factor in classifying children according to ability. 
(Tr. 1828. ) This, of course, is exactly the purpose to which the 
defendants put these tests. 

3.c. ii. - It is generally true that low income children, as a group, Negro 
or white, do not perform as well as middle income children, Negro or 
white, on standardized tests. It is not true, however, that middle 
income whites form the standardization population. The entire socio- 
economic spectrum is sampled and approximately 5-10 per cent of 
the group sampled is Negro. See pages G-10 to G-13 of the defendants' 
proposed findings. 

3.c. ix. and c.x. - These findings have no basis in this record beyond the 
unsubstantiated opinions of Dr. Cline. See the objections of defendants' 


counsel at Tr. 1377-78, 
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Page 37: 


3.C. 


Page 38: 


xlli, - This is a misstatement of Dr. Cline's testimony. His 
response concerned itself with Negro ''ghetto schools". He did not 
mean to indicate that race affected test scores but that some of the 
factors attributed to Negro "ghetto schools"' affect test scores. His 
discussion of these debilitating factors is without any substantial 


basis inthe record, is vague and ill defined. 


-Xvii. - Ability to reason is one of the intellectual processes that is 


measured by ‘aptitude tests. (Tr. 3174.) 


.Xxi. - This finding is incorrect. The tests given are the School and 


College Ability Tests (SCAT) and the Sequential Test of Educational 


Progress (STEP). 


.XXiv. - Plaintiffs have misnamed the second test. It should be the 


Metropolitan Reading and Arithmetic Tests, Elementary Form A. 


(Plfs. B-10.) 


.XXxi, and 3.c.xxxii. - There are a number of operative factors 


outside of the school setting including poverty, mobility, lack of 
reading materials and limited verbalization in the home that 
contribute to a disparity between test results of low income Negroes 
and middle income whites in the District of Columbia. See Tr. 1729 


and pages B-4 and B-5 of the defendants' proposed findings. 


3. c. xxxiii. - In elaborating upon this theory, Dr. Simons said that 


"Just in response to his (plaintiffs' counsel) question, what did I 
mean, and this is just logical, that a child who cannot read when 
given a test which requires reading cannot score high on that test." 


Cire L507, ) 
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Page 39: 


It is important to know whether or not a child can read 
standard English and to what degree, for the school programs are 
based upon the usage of standard English as are the social and 
economic facts of American life. See pages G-14 to G-16 and G-23 
of defendants' proposed findings. See also Tr. 6361. 

Dr. Dailey believes the Otis test does a good job "of sampling 
the skills of minority children that they have to develop if they are 
going to emerge from poverty and be competitive in our society. "' 


(Tr. 6280. ) 


-XXXVil. - This finding is incorrect. Some of the group tests are 


nonverbal tests. See plaintiffs' proposed finding 3.a. viii, page 34, 


and the defendants' comment thereon. 


-XXXViii. - See the defendants’ response to plaintiffs' proposed 


finding 3.c. xxix. , page 36. 


d.i.bb. - As discussed above in response to plaintiffs' proposed finding 


3.a.xxiv., page 35, the concept of the validity of a test is one of 
professional art. This proposed finding is based upon the testimony 
of Dr. Haynes. who did not testify with any expertise in the field 


of testing. 


d.i.dd. and d.i.ee. - It is true that the per cent of Negro pupils in 


the District public school System is greater than the per cent of 
Negroes in the standardization Sampling of any standardized test. 
Race, per se, however, is not considered in the Sampling, because 
when the full socio-economic spectrum is sampled for these tests, 
race or ethnicity are not significant. See pages G-10 to G-13 of 


defendants' proposed findings, 
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d.i.gg. - Scores may be expressed in terms of grade level achieved or 
percentiles, among others. 

d.i.nn. - Dr. Lennon agreed with this observation so long as "predom- 
inantly" was defined as more than 50 per cent. (Tr. 3390, ) 

Page 40: 

d.i.pp. - But race is not a significant atypical characteristic. See pages 
G-10 to G-13 of the defendants' proposed findings, 

d.ii.cc. - This is a gross opinion expressed by Dr. Blake without | 
particulars, without specifying what uses are dangerous and why. 
See pages G-3 and G-13 to G-16 of the defendants' proposed findings. 

d.ii.ee, - This finding is based upon the testimony of Dr. Haynes who 
possesses no expertise in the field of testing. ''Validity" is a term 
of art in the testing profession. The finding is incorrect for tests 
are not standardized on middle-class white populations. See pages 
G-10 to G-13 of the defendants' proposed findings. 

d. ii. ff. and d.ii.gg. - It does not matter whether or not there is racial 
equivalence, See pages G-10 to G-13 of defendants' proposed 
findings. 

Page 41: 

d..ii.nn, - The plaintiffs’ have failed to mention that the District of 
Columbia is developing local norms for group tests but not with the 
assistance of Harcourt, Brace & World, Inc. See page G-28 of 
defendants' proposed findings. 

d.a. - The track system is not rigid. See pages F-9 to F-11 of the 
defendants' proposed findings. 

0.b. - The word "advice" ought to be substituted for the word "opposition" 


in this finding. See generally Tr. 322-25. 
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Page 42: 


0.c. - There is no basis in this record for the use of the word ''extremely"' 


5. f. 


Ose 


0. h. 


Ds 1 


0. k. 


in this finding. It is a word of conclusion not used by a witness. 
Furthermore, this conclusion is incorrect. See pages F-9 to F-11 of 


the defendants' proposed findings. 


. - This was a conclusion expressed by Dr. Haynes who admitted on 


cross-examination that she was speaking in generalities and was not 
familiar with the figures on cross-tracking. (Tr. 1194-95.) 

- This finding is incorrect and conclusionary. See pages F-9 to F-I1 
of defendants’ proposed findings. 

- The figure of 119 is the number of elementary school pupils who 
have been moved out of the special academic track while still in the 
elementary grades during the 1962-63 school year. 

- This is merely a restatement of plaintiffs' proposed finding 5.g. above. 
Counsel for plaintiffs used the figure ''100"' for the exact figure of 
"119", Dr. Hansen corrected counsel to "119" at Tr. 333, 

- This is an approximation based on "119" not ''100"". There is no 
information for a school year on the number of sixth grade general 
pupils who are programmed into the special academic curriculum 
the following September when they enter junior high school. Counsel 
for plaintiffs in his questioning has wrongfully assumed that the ''119" 
figure applies here. In fact, it applies as described above in 5.¢. to 
children within the elementary schools and not to children going from 
the elementary level to the junior high level. See generally pages 
F-10 and F-11 of defendants' proposed findings. 

- This finding is incorrect. Of the approximate 1,000 pupils, some 
have been upgraded and some have been downgraded in the track system. 


See Tr. 335, 
39. 
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0.1. - These 351 pupils were moved to the general or regular tracks, 
not just to the general track. 

d.m. - The flexibility of the track system at the senior high school level 
has increased in recent years, The figure of 1721 senior high school 
pupils moving from one track to another is over two school year 
periods, 1961-62 and 1962-63, Over a single school year period, 
1963-64, 1356 senior high school pupils moved from one track to 
another. (Plfs. B-1.) 

Pages 42 and 43: 

6.a. to 6.1. - All of these proposed findings are based upon the testimony 
of Dr. Haynes, President of the Board of Education. While she 
was accepted as an expert on the operation of the track system, it is 
very apparent from her cross-examination that she was not at all 
familiar with the operation of the track system and that the source 
of her objection was philosophical rather than grounded in the facts 
of its operation. 

Dr. Haynes stated at Tr. 963 that "I have not had personal 
contact with the track system in the school system." 

At Tr. 1172, Dr. Haynes answered that it was correct that 
She ''disagree(d) with the track system because you believe in the 
heterogeneous approach?" 

The position of the defendants and its basis is summed up at 
Tr. 1268-69 as follows: 

'" * * * the defendants have a motion that the last 
witness who testified [Dr. Haynes] and who was offered 
as an expert, her testimony with regard to any expert 
opinion be stricken on the grounds that after a searching 
examination by Mr. Redmon and reiteration of the facts 


today, it becomes apparent that the witness is not an 
expert in the track system. 


wae 


‘ony ot 
Se ce 
. ‘ ve er te ve 
“vow sw Ae 
5 ; J 7h Bi ei} 
ae i , 1 ‘ ' ¥ ‘ Ve 

; ey ; 4 


POTS a 1 aa 
ae » 
! 


“ fy 
pay Wy Das 


War aunt) le 
a i ; 


kad 4 
a4 aie 


Rae 


a iat 


my io ae see wae 
i vs oh ordi it . : 
; Ca 4 id rit 


"Further, Your Honor, we would move to strike 
not only her character as an expert witness but her entire 
testimony for this reason, that lacking expert status her 
entire testimony has been opinion and conclusions and has 
been in the most vague and general terms. 


"Your Honor, in support of our position, I would 
like to invite the Court's attention to page 1060 where I 
am quoting from the top of the page, and I would like to 
read as follows: 


"''Q So that if a principal called you up and said, 
these children don't have the books to use, wouldn't you 
pick up the phone to Dr. Hansen or write him a letter and 
tell him that? 


'""'A May I say that my real concern, my concern 
really that is relative to the basic track, has been not how 
it is operated, and that is the line of your questioning, but 
it definitely is the philosophy underlying it and, therefore, 
I have much more to offer in that direction than in terms 
of how it is working in a particular class. I am sorry but 
that is why I am so inadequate. 


"'Q Dr. Haynes, for the record, are you saying 
that you don't know how the track system operates? 


"''A Iam not saying I don't know how the track 
system operates but I am not an authority on how the 


track system operates. I don't have the details in every 
case, ' 


"I think, Your Honor, in light of her testimony, 
in light of the fact that the so-called expert opinions that 
She held are, frankly, not supported by statistical or 
other factual information; and in view of this admission 
on page 1060 of the proceedings, that she is not an 
authority on how the track system operates, I think the 
defendants are entitled to their motion to strike her 
testimony and her expert character as a witness," 

Page 43: 

7.a, - This finding is incorrect. Dr. Cline, upon whose testimony this 
proposed finding is based, was only newly acquainted with the 
document. (Tr. 1430-31.) Furthermore, the response took 
Dr. Cline outside of his area of expertise, the field of testing. 
(Tr. 1325.) See also pages F-I and F-2 of defendants’ proposed 


findings. 
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c.1. andc, 2, - Specific proposals were made to the Board of Education 
and the Superintendent, The Superintendent advised against accepting 
the recommendations, and they were rejected by the Board, The 
Superintendent did agree, however, with the general goal of the 
proposals, He states at page 30 of the summary of his response 
(Plfs. A-36) dated September 1, 1964, that '' * * * On the basic 
and persistent goal of the report, integrative education to the fullest 
extent possible, the Superintendent, and it is certain, the Board of 
Education are in complete agreement with the Washington Urban 
League, "' 

c.5. - Dr. Hansen has not correctly stated the funding plans for the 
WISE program. The current plan of financing is set out at page C-5 
of the defendants’ proposed findings and Plaintiffs' Exhibit N-I1. 

Page 44: 

d.5, - This is an incorrect conclusion and has no basis in this record. 
Plaintiffs' Exhibit A-33 lists in detail the recommendations of the 
Strayer Report and itemizes defendants’ action on each recommendations. 
Defendants have proved that the bulk of the recommendations was 
implemented at one time or another during Dr. Hansen's tenure as 
Superintendent. 

Page 45: 

D.1.a, - There is no evidence whether or not this attempt succeeds and 
to what extent. There is no breakdown of operating costs from school 
to school within the system in this record, nor is there any evidence 
that the Alexandria school system does keep such a breakdown. It is 
generally not the fashion of school systems to do so. See page C-II 


of defendants’ proposed findings. 
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D.1.b, - Alexandria operates 16 elementary schools compared with the 
District's 136 elementary schools. 

D.1.c. - This is also true of the District's Secondary schools. See 
pages C-26 and C-27 of defendants’ proposed findings. 

D. 2,a, - Arlington County does not keep a per pupil expenditure account 
by school, (Tr. 656, ) 

D. 2,e, - There is some variation, depending upon the size of the school. 
(Tr. 664.) 

D. 2,f. - Arlington County does not keep a per pupil expenditure account 
by school, (Tr. 656.) 

Page 46: 

D. 3.e. - No breakdown exists between schools at any level to substantiate 
this finding. The Superintendent of the Fairfax County schools admitted 
that the standard varies with the size of the school. (Tr. 680.) 

D.3.f, - The Superintendent said that this was true "because Fairfax 
County is practically new ***", (Tr. 683.) 

D.4,a,. - There is no substantial basis for this finding because Montgomery 
County does not keep a per pupil expenditure breakdown from school to 
School within the system. The Superintendent of the Montgomery 
County school system stated that teachers, salaries, the size of 
enrollment and the age of the school building will cause variances in 
the per pupil expenditure figure at any single school. (Tr. 689-90.) 
This is also the contention of the defendants. See pages C-10 to C-15 
of defendants' proposed findings. 

D.4.b. - A breakdown of the pupil-teacher ratio within a Single school is 
not kept by Montgomery County. Older schools would yield a smaller 


pupil-teacher ratio than the newer schools. (Tr. 690.) 


EAS 


D.4.d. - This finding is incorrect. There are 149 school buildings and 


Page 47: 


Page 48: 


BE. 


I. 


141 libraries. The size of these libraries differs because there is a 


range of school sizes within Montgomery County. (Tr. 695.) 


.g. - The proportion of D. C. high school graduates for that year 


attending college was 53.6 per cent. (Plfs. T-2.) 


b. - It is the position of defendants that Dr. Coles empirical 
psychological findings may not be generalized to apply to the District 
of Columbia, since the District and its public school system are 
unique in the United States and the method of inquiry he employs is 
wholly inductive. 

Dr. Robert Coles has made longitudinal studies of four Negro 
pupils in New Orleans and ten Negro pupils in Atlanta under situations 
of social stress created when these pupils were transferred to 
previously all-white public schools as a part of token integration in 
public schools of the South. He has also studied over a period of 
two years, thirty Negro pupils from the Roxbury area of Boston 
who have been bussed at private expense to a predominantly white 
public school in Boston. As an incident to these studies, Dr. Coles 
has observed some Negro pupils who have remained in segregated 
Schools, Some white pupils attending the schools receiving the Negro 
pupils, and some teachers in charge of these newly desegregated 
classes. He has also made a "several week" study of an undisclosed 
number of Negro children in Cleveland. On the basis of these particular 


studies, Dr. Coles would generalize his psychological findings to all 


-44- 


=) 4 < ‘ 
ba “ae ‘ ; . 
Va: } . ‘+ vat nh, ae, iM Bt 
x i ak 7 Pas ca) 6 gt 7 r ; 


y ce i “| aa 
eo fii ' we ie are ce 
ot et Paes ee Ly tae ea 


he 
id 


» | h 
‘ > 
i PRA 8h 

" im he J 


- : 


My Ta fe 
gga Ri 
ats, By iene 


ie 
“in hy a be j 


Grice ht 
acd 
iF j 


LP oT 
4 Al 
i” 


parts of the United States, North and South, East and West, including 
the District of Columbia. Dr. Coles had no acquaintance with the 
D. C. schools. (Plfs. A-24, page 43.) 

Dr. Coles studied particular Negro children in 1961 and 1962 
during token integration of some New Orleans and Atlanta schools. 

In the District of Columbia, over 70 per cent of the District's public 
schools had bi-racial student bodies in 1954 immediately following 
the desegregation decisions by the Supreme Court. (Tr. 374.) 

Dr. Coles said in his deposition that Boston has a public school 
population that is 15-20 per cent Negro and that Cleveland has a 
school population that is approximately 50 per cent Negro. The District 
has a pupil population that is over 90 per cent Negro, a teaching staff 
that is over 75 per cent Negro and a total population that is over 50 
per cent Negro. See pages B-1, B-2 and D-2 to D-5 of defendants' 
proposed findings. The District Negro families have an annual 
median income that is probably comparable to the median family 
income of all races throughout the United States. See defendants' 
response to plaintiffs’ proposed findings 3.a.xx. and 3.a.xxi., page 
35, and page G-26 of defendants' proposed findings. A representative 
sampling of pupils in District schools that are predominantly Negro in 
enrollment demonstrated that in tests of reading comprehension they 
score twice as well as schools with 30 per cent or more Negro pupil 
population throughout the states of Maryland, Delaware, New York, 
New Jersey and Pennsylvania. See page G-26 of the defendants’ 
proposed findings. 

The District of Columbia is a unique city, with a unique school 


System and a unique population. Without an empirical investigation of 


“Che 


District Negro school children by Dr. Coles, it cannot be assumed 
that the psychological characteristics of Negro pupils that he 
discovered in children who felt the impact of racial barriers in 

the deep south or in Negro children who are a lopsided racial 
minority in Boston are to be found in the Negro pupils of the District, 
It is speculation to apply Dr. Coles" findings to the District's public 
School children. 

E.1.c. - This is a misstatement unless it is realized that informal and 
not formal education is being discussed. Dr. Brain indicated that 
where there is a classroom or school that has only pupils of one 
race -- white or Negro not specified -- or primarily of one race, an 
informal or social aspect of the educational experience acquired by 
personal contact ‘between the races is not experienced by the pupil. 
(Tr. 5083.) See pages B-6 and B-7 of the defendants' proposed 
findings. 

E.1.d. - Dr. Coles testified that the school is a "very" important part 
of a child's early life, nota "completely" important part, as plaintiffs 
state. The schools cannot, however, compensate for all the 
environmental disadvantages of its pupils. See page B-13 of the 
defendants' proposed findings. 

E.1I,e. - The defendants do not agree with this definition of a "ghetto" 
School. There are economic factors that ought to be considered in 
any such definition, Certainly, an adventitiously segregated white 
School in a high income area, or an adventitiously segregated high 
or middle income Negro school are not "ghetto" schools, 

E.1.f. - Presuming that the historical status referred to is a mechanical 
estimation of lack of self worth traceable to slavery, it should be 
noted that Dr. Brain indicated that Negro children at school present 
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no different problems than any other disadvantaged minority group 
and that a history of slavery was not an added factor that had to be 
overcome by the school with a predominantly Negro enrollment. 
(Tr. 5064.) Commenting upon an all-Negro "ghetto" school, Mr. 
Dixon said that "If these ghetto children come to school and find a 
good school program with materials and equipment to be used in 
learning, if their teachers are friendly and willing to help them, if 
they are subject to all of the advantages of a school system in a city, 
to my mind this does more to relieve the frustrations that ghetto 
living may have on children or may create in children than the mere 
using textbooks where they see Negro children or more advantaged 
children or being in school with some children of another race." 
(Tr. 6162-63. ) 

E.1.h. - This is a particular psychological finding made by Dr. Coles 
that should not apply to the District of Columbia since the District 
is Substantially different from the settings where this psychological 
finding was observed. See the response of the defendants to the 
plaintiffs' proposed finding E.1.b., page 48. 

E.1.i. - This finding has no basis in this record, for the testimony by 
Dr. Cline takes him outside the area of his expertise, testing. 
Further, his testimony was inextricably tied to the Office of 
Education Report. (Tr. 1422-26.) The Report was excluded by the 
Court at Tr. 3136. 

E.1.j. - This finding must be clarified. Dr. Brain testified that 

heterogeneous preenieT of the races -- he spoke of no other 
heterogeneous grouping -- would overcome a denial of some of the 


informal. aspects of education by reducing the amount of segregation 
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and allowing informal contacts by children of different races. 
(Tr, 5084. ) 

E.1.k. - This is a philosophical belief held by Dr. Simons that is not 
grounded in any fact within or outside of this record. Dr. Simons 
Said that ''I could not say yes or no that (heterogeneous grouping at 
Lorton) is an actual factor (in achievement)". (Tr. 1621.) In fact, 
the grouping at Lorton was homogeneous, for as described by Dr. 
Simons, all the pupils at Lorton had very similar experiences. See 
Plaintiffs' Exhibit C-8 and the response of the defendants to plaintiffs' 
proposed finding b.iv., page 26. 

Pages 48 and 49: 

E.1.1., E.1l.o., E.I.p. and E,l.r. - These findings have no basis in 
this record. All of these proposed findings are based upon the 
testimony of Dr. Coleman and the Office of Education Report. Any 
testimony by Dr. Coleman that relates to the Office of Education 
Report,was excluded by order.of the Court. (Tr. 3136.) The 
testimony relied upon in these findings was related to Dr. Coleman's 
work on this Report and is, therefore, excluded from evidence. 

The wording of Dr. Coleman's testimony is almost verbatim 
from the summary chapter at the beginning of the Office of Education 
Report. (Plfs. A-4 and A-18, excluded.) Dr. Coleman admitted on 
cross-examination that his testimony that lead to these proposed 
findings was based at least in part upon the findings in the Office of 
Education Report. (Tr. 2139-48.) Beyond his experience with this 
Report, Dr. Coleman demonstrated no expertise whatsoever in the 
areas treated by these findings. His claimed expertise lies in the 
fields of educational games and the sociology of adolescence. See 
Tr. 2099-2107 (the vior dire) and Tr. 2136. 
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Furthermore, the proposed finding E.1.1. is contrary to the 
experience of the Baltimore City public school system described at 
pages B-I1 and B-12 of the defendants' proposed findings. 

Page 49: 

E.2.a. and E, 2.d, - One should not presume from these findings that 
there is a formal academic detriment suffered by a Negro pupil 
attending a school with an all-Negro teaching staff any more than one 
Should presume that there is a formal academic detriment suffered 
by a white pupil attending a school with an all-white teaching staff. 
It is the development of social contacts with other ethnic groups 
that the pupil may miss. (Tr. 5075-76.) 

E.2.b, and E, 2,c, - Again, these are particular observations made by 
Dr. Coles in settings substantially different from those obtaining 
in the District. See the response of defendants to the plaintiffs' 
proposed finding E.1.b., page 48, By the logic of the plaintiffs" 
finding, introducing compensatory education tothe classrooms of 
disadvantaged pupils would create in these pupils a similar feeling 
that something is being done on their behalf, See pages B-7 to 
B-9 of the defendants' proposed findings, 

E.2.e. - Dr. Hansen has asked the professional staff of the District 
public school system to volunteer for more difficult teaching 
assignments, but he has met with little success. See page D-14 of 
defendants' proposed findings. Defendants deny that the obligation 
referred to in the finding is a legal obligation. 

E.3.a, and E.3.b. - Both of these findings are based upon the testimony 
of Dr. Coleman that has been excluded from this record by order of 
the Court. See the response of defendants to the plaintiffs' proposed 


findings E,1.1. et seq., page 48. 
#405 


Page 50: 


Proposed finding E.3.b. is also based in part on the testimony 
of Dr. Coles. It is erroneous to offer testimony by Dr. Coles as a 
basis for a finding on the academic benefits or detriments of 
desegregated or segregated education in the District of Columbia or 
anywhere else in the United States. Dr. Coles was not offered as an 
expert in academic matters but in child psychiatry. (Plfs. A-24, 
page 14.) Dr. Coles has done longitudinal studies of 44 Negro pupils 
going from segregated to desegregated public schools, 30 pupils in 
Boston, 10 in Atlanta, and 4 in New Orleans. He has not used, nor 
is it his profession to use, aptitude or achievement tests. APlfs. A-24, 
page 14.) He said that he has noted, informally, some improvements 
in academic standing, but Dr. Coles himself disclaims any ability or 
desire to generalize beyond these particular children about changes 
in academic ability of Negro children moving from segregated to a 


Gesegregated school. (Plfs. A-24, pages 33 and 47.) 


-C, - Miss Lyons indicated that she was discussing education in the 


social, informal sense rather than in the academic sense, for 
children learn academically from the teacher, not from each other. 


(Tr. 3065-69. ) 


a. - This finding is not supported by the record. 


At Tr. 197, there was a discussion of the findings of the Office 
of Education Report, which has been excluded from this case. Dr. 
Hansen was talking about a better ''educational experience" and did 
not enumerate the composition of this educational experience. 
Furthermore, Dr. Hansen indicated what the report claimed and not 


whether he was in agreement with these claims. 
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At Tr. 6558-60, Dr. Cline has returned to the stand again for 
the plaintiffs. He brought with him some material on a Syracuse 
University study of which he was not a part (Plfs. W-29 and W-30), 
which material was excluded from evidence. (Tr. 6553-55.) There 
is no basis in the testimony of Dr. Cline beyond this excluded evidence 
that was given as the basis for his opinion, other than a vague 
statement of his education and readings. The defendants' objections 
to Dr. Cline testifying to this matter are set out at Tr. 6556-57. 

Again, it is incorrect to refer to Dr. Coles for a discussion 
of academic success in segregated and desegregated schools. See 
the response of defendants to the plaintiffs' proposed finding E. 3.b., 


page 49. 


.b. - It is not proper that Dr. Coles' testimony be referred to to 


substantiate either psychological or academic improvements of 
pupils in desegregated schools. See the defendants' responses to 
the plaintiffs' proposed findings E.1.b., page 48 and E.3.b., page 49. 
d. - This finding arises from Dr. Coles' experience with 30 Boston 
Negro pupils. He stated at page 33 of his deposition, Plaintiffs' 
Exhibit A-24, that "Now, I'm not making any generalizations" beyond 
this particular situation, 

e, - Whether or not such educational loss is or is not permanent is 
speculation beyond this record. There is an initial loss, but in 
discussing permanent loss, Dr. Brain said that, "I can't really 
answer the permanent loss. How much loss that is made up 
subsequently depends entirely upon the school situation in which the 


youngster is assigned * * * "'", (Tr. 5099.) 
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F.1.b. - This finding should speak of "learning opportunities" rather 


than "earning opportunities". The obligation referred to is not 

a legal obligation. It may be a professional obligation however. 
Even on that basis it is doubted that public school educators would 
be professionally obligated to adapt their ''typical educational 
arrangements" to provide the best learning opportunities for that 
segment of the school population that is disadvantaged -- nor, 
indeed, for the advantaged or any other fragment of the school 
community. 

.c. - The legal role of the public school is to provide pupils with an 
equal educational opportunity. In the obvious context of his testimony, 
Dr. Brain did not say that all pupils upon graduation from public 
school should have the same occupational or educational expectations. 
The role described by Dr. Brain more likely means the extension of 
a greater educational offering to the disadvantaged pupil in the form 
of compensatory education than the education extended to the 
nondisadvantaged pupil. (Tr. 5071.) 

.f. - These programs would be largely through voluntary cooperative 
ee ments with private schools within the District and public 
schools in the suburbs. (Tr. 5094. ) 

.g. - The use of the word "possible" is not justified on this record. 
Dr. Brain emphasized the practical difficulties of achieving racially 
integrated faculties. (Tr. 5077-80.) Again, the word "obligation" 
refers in the full context of Dr. Brain's testimony. not to a legal 


but professional obligation. 


F,2.a., F.2.b. and F.2.c. - See generally pages B-9 and B-10 of 


defendants' proposed findings. 
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F, 2.b, - There are many very practical problems, including matters 
of the costs of educational parks that are ignored by some so-called 
experts. (Tr. 6007-10. ) 

F,2,c. - A physical separation of schools within an educational park 
would increase the size of the land that had to be taken for the 
project. 

Page 51: 

F,3,a. and F.3.b. - See generally pages B-10 to B-13 of the defendants' 
proposed findings. 

F,3.a. - This finding is not supported by the record because it is based 
upon the testimony of Dr. Coles. As to the worth of his opinion in 
educational and psychological matters in this lawsuit see defendants’ 
responses to the plaintiffs' proposed findings E.I.b., page 48, and 
E.3.b., page 49. 

F,.3.b. - This view is 'idealistic'' and contrary to "common experience" 
with consolidated school districts. (Tr. 5090.) 

F,6.a, - This is Dr. Haynes definition of team teaching. 

F,6.c. - There is no basis in this record for this finding beyond the 
unsubstantiated assertion of the witness. The formal action of the 
Board expressed in the Court's Exhibit 1 demonstrates that team 
teaching is not considered to be an alternative to the track system. 

F.6.d. - The school system has not employed team teaching on a system 
wide basis. Experimentation in team teaching is going on in the 
Model School Program. (Tr. 482.) 

F,6.e. - The record does not indicate the degree to which the pupil- 
teacher ratio was reduced to produce a measurable gain in educational 


achievement in the particular situation in Baltimore described by 


“GRE 


Dr. Brain. This entire record gives no indication of the deviation 

in the pupil-teacher ratio that will produce a substantial difference 

in the quality of the educational offering. All other things being equal, 
it would seem reasonable to recame that a ratio of 30-1 would 
generally produce a higher educational achievement than a ratio of 
90-1, but when the variation is in the order of a few pupils per teacher, 
there is no evidence that the quality or effect of education is 
substantially affected. See Tr. 6319 wherein Dr. Dailey indicates 
that the physical characteristics of a school, including the size of 

the classes, do not appear to materially affect how well the children 
do in school. 


F.6.f. - See pages B-3 and B-4 of defendants' proposed findings. 
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Errata 
The Patterson Elementary School has been considered by the defendants 
in its proposed findings of fact filed on December 21, 1966, to have been a 
school with a predominantly Negro enrollment. To the contrary, Patterson has 
a predominantly white enrollment, with 819 white pupils and 254 Negro pupils 
during the 1965-66 school year. At the beginning of the 1966-67 school year 
the enrollment was 740 whites and 444 Negroes. Certain errors in the defendants' 
proposed findings derive from this initial error. 
Page B-2 - At the nineteenth line, the word "'thirteen" should be 
changed to "fourteen" so that the sentence reads that 
"Fourteen elementary schools had predominantly white 
enrollments, "' 
Pages D-17 and D-18 - The sentence beginning at the bottom of 
page D-17 and continuing to page D-18 should read that 
"The only predominantly white schools serving a 
neighborhood with an income level $7,000 or less are 
the Orr and Patterson elementary schools. Half of the 
Orr staff are non-tenure appointments. A third of the 
Patterson staff are non-tenure appointments. " (The new 
matter is underscored. ) 
Pages F-20 and F-21 - The sentence beginning at the ninth line 
of page F-20 should read that "Of these 29, 11 had 
predominantly white pupil populations and 18 had predom- 
inantly Negro pupil populations. '' The following sentence 
should read that ''Twelve of the fourteen predominantly 
white elementary schools in the District serve neighbor- 


hoods with income levels in excess of $9, 000. "' 
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The sentence beginning on line fourteen of page 
F-20 should read that "Orr Elementary School is one of 
two schools with predominantly white enrollments that 
Serves a middle income neighborhood ($6, 000 to $6, 999) 
and it did not offer an honors program during 1965-66, a 
Thereafter, this sentence should be added. ''The other 
School, Patterson, did offer an honors program during 
1965-66, "' 

In the last full paragraph of page F-20 the figure 
''23"' should be substituted wherever the figure "24" 
appears to indicate the number of schools with predom- 
inantly Negro enrollments that do not have special 
academic classes. 

The paragraph that begins at the bottom of page 
F-20 and continues to page F-21 should read as follows: 
"Of the 14 predominantly white elementary schools in 
the District, 12 of them did not have a special academic 
program in the school. Eleven of these twelve schools 
serve neighborhoods with income levels starting at 
$9, 000-$9, 999 and up. The twelfth school, Patterson, 
serves a neighborhood with an income level of $6,000 to 
$6,999. The pupil population within these twelve schools 
ranged from 130 (Fillmore) to 1073 (Patterson).' (The 


new matter is underscored. ) 
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UNITED STATES DISTRICT COURT 
—_ = =¥OorR THE DISTRICT OF COLUMBIA aha 
ee 5, FILED \ 
ee EMN 1 © 1967 | 
re Sal 2p. 
JULIUS W. HOBSON, individually and : 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al. 
Plaintiffs 
CIVIL ACTION 
Vv. 
NO. 82-66 


CARL F, HANSEN, Superintendent of 
Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE DIS- 
TRICT OF COLUMBIA, et al. 


Defendants 
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William M. Kunstler, Washington, D. C., and Jerry D. Anker, 
Washington, D. C., for plaintiffs. 


Charles T. Duncan, Corporation Counsel for the District of Columbia, 
Matthew J. Mullaney, Jr., Assistant Corporation “uuasel, and James M. Cashaan 
and Robert R. Redmon, Assistant Corporation Counsel at the time of trial, for 
defendants. 
WRIGHT, Circuit Judge*: 
SUMMARY 

In Bolling v. Sharpe, 347 U.S. 497 (1954), che Supreme Court held that 
the District of Columbia's racially segregaced pubiic school system violated 
the due process clause of the Fifth Ameniment. The present litigation, brou-: 
in behalf cf Negro as well as poor children generally in the District's pudlic 
schools, tests the current compliance or those schools with the principies an- 
nounced in Bolling, its companion case, brown v. Board of Education of Topek.. 


347 U.S. 483 (1954), and their progeny. The basic question presented is 


eee et woos, mw. 


whether the defendants, the Superintendent of Schools and the members of [t:.+ 


Board of Education, in the operation of tke public school system here, unc =- 


stitutionally deprive the District's Negro and poor public school children cf 


— aed 


e 


their right to equal educational opportunity with the the District's white and 
more affluent public school children. This courc concludes that they do. 
In support of this conclusion the court makes the following principal 


findings of fact: 


*sitting by designation pursuant to 22 0.S.C. § 291l(c}j. 
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1. Racially and socially homogeneous schools damage the minds and spirit 
of all children who attend them—the Negro, the white, the poor and the afflu- 
ent—and block the attainment of the broader goals of democratic education, 


whether the segregation occurs by law or by fact. 


2. The scholastic achievement of the disadvantaged child, Negro and wki:: 


is strongly related to the racial and socio-economic composition of the student 
body of his school. A racially and socially integrated school environment 
increases the scholastic achievement of the disadvantaged child of whatever 
race. 

3. The Board of Education, which is the statutory head of the public 
schools in the District, is appointed pursuant to a quota system which, until 
1962, for over half a century had limited the Negro membership of the nine- 


man Board to three. Since 1962 the Negro quota on the Board has been four, 


one less than a majority. The city of Washington, which is the District of 


Columbia, presently has a population over 40% Negro and a public school popu- 
lation over 90% Negro. 

4. Adherence to the neighborhood school policy by the School Board ef- 
fectively segregates the Negro and the poor children from the white and the 
more affluent children in most of the District's public schools. This neigh-- 
borhood school policy is relaxed by the Board through the use of optional 
zones for the purpose of allowing white children, usually affluent white chil- 
dren, "trapped" in a Negro school district, te "escape" to a "white" or more 
nearly white school, thus making the economic and razial segregation of the 
public school children more complete than it would otherwise be under a scrict 
neighborhood school assignmert pian. 

5. The teachers and principals in the public schools are assigned s.: “iar 
generally the race of the faculty is the same as the race of the children. 
Thu3 most of the schools can be identified as Wegro“ or “white. not onle o- 
veterence to the predominant race of the children attending, but by the pre- 
dominant race of the faculty as well. The neaviest concentration of Nest 
faculty, usually 100%, is in the Negro zhetto schools. 

6. ‘fhe median annual per pupil expendituce ($292) in the predomizaneny 


85-1007) Nezro elementary schools in the District of Columbia has been 2 fi-+ 
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$100 below the median annual per pupil expenditure for its predominantly (85- 
100%) white schools ($392), 

7. Generally the "white" schools are underpopulated while the "Negro" 
schools generally are overcrowded. Moreover, all of the white elementary s_hools 
have kindergartens, Some Negro schools are without kindergartens entirely + ‘le 
other Negro schools operate kindergartens in shifts or consecutive sessions. 1 
addition to being overcrowded and short on kindergarten space, the school build- 
ings in the Negro eee are ancient and run down. Only recently, through the 
use of impact aid and other federal funds, have the Negro slum schools had suf- 
ficient textbooks for the children's use, 

8. As they proceed through the Washington school system, the reading scores 
primarily of the Paes and poor children, but not the white and middle class, 
fall increasingly behind the national norm. By senior high cheat iene discrep- 
_ancy reaches several grades, 

9, The track system as used in the District's public schools is a form 
of ability grouping in which students are divided in separate, self-contained 
curricula or tracks ranging from "Basic" for the slow student to "donors" for 
the gifted. 

10. The aptitude tests used to assign children to the various tracks are 
standardized primarily on white middle class children. Since these tests do not 
relate to the Negro and disadvantaged child, track assignment based on such tescs 
relegates Negro and disadvantaged children to the lower tracks from which, beceus: 
of the reduced curricula and the absence of adequate remedial and compensatory 
education, as well as continued inappropriate testing, the chance of escape is 
SeLIOGe, 

ll. Education in the lower tracks is geared to what Dr. Hansen, t)> .-t:atoc 
of the track system, calls the "blue collar" student. Thus such children. 
stigmatized by inappropriate aptitude testing procedures, are denied equal .. 
tunity to obtain the white collar education available to the white acd - re af- 
fluent children. 

Other incidental, but highly indicative, findings are as “ollows: 3. 25 
June 1964—December 1965 study by the Office of the Surgeon General, army, 
shows that 55.3% cf the 18-year-olds from the District of Columbia failed the 
armed Services mental test, a higher percentage than any of the 30 stace 
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$100 below the median annual per pupil expenditure for its predominantly (85- 
100%) white schools ($392). 

7. Generally the "white" schools are underpopulated while the "Negro" 
schools generally are overcrowded. Moreover, all of the white elementary s_hools 
have kindergartens, Some Negro schools are without kindergartens entirely « -le 
other Negro schools operate kindergartens in shifts or consecutive sessions. 1 
addition to being overcrowded and short on kindergarten space, the school build- 
ings in the Negro sthas are ancient and run down. Only recently, through the 
use of impact aid and other federal funds, have the Negro slum schools had suf- 
ficient textbooks for the children's use. 

8. As they proceed through the Washington school system, the reading scores 
primarily of the Neere and poor children, but not the white and middle class, 
fall increasingly behind the national norm. By senior high ceioobeche discrep- 

_ ancy reaches several grades. 

9. The track system as used in the District's public schools is a fora 
of ability grouping in which students are divided in separate, self-contained 
curricula or tracks ranging from ''Basic" for the slow student to "donors" for 
the gifted. 

10. The aptitude tests used to assign children to the various tracks are 
standardized primarily on white middle class children, Since these tests do not 
relate to the Negro and disadvantaged child, track assignment based on such tescs 
relegates Negro and disadvantaged children to the lower tracks from which, beceus: 
of the reduced curricula and the absence of adequate remedial and compens2tory 
education, as well as continued inappropriate testing, the chance of escape is 
eeOk el 

11. Education in the lower tracks is geared to what Dr. Hansen, t)*> © eator 
of the track system, calls the "blue collar" student. Thus such children. 
stigmatized by inappropriate aptitude testing procedures, are denied equal .. 


tunity to obtain the white collar education available to the white acd ---re a 


rn 


fluent children. 

Other incidental, but highly indicative, findings are as follows: 2. 2+ 
June 1964—December 1965 study by the O‘fice of the Surzeon General, Army, 
shows that 55.3% cf the 18-year-olds from the District of Columbia failed the 
armed Services mental test, a higher percentage than any cf the 59 stace 
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b. The average per pupil expenditure in the District's public schools is only bo eneey. 


below the national average. The 1964-65 Bureau of the Census Report on Governmental 
Cee meme a a a 


Finances shows, however, that the District of Columbia spends less per capita_on edu- 


cation generally than all states except Arkansas and Tennessee. c. The same report shows 
that the District of Columbia spends more per capita on police protection than all states 
without exception, In fact, the District of Columbia spends more than double any state 
other than Nevada, New York, New Jersey and California, The inferences, including those 
bearing on the relationship of the quality of education to crime, which arise from these 
findings are obvious. receeas the National Crime Commission's Task Force Report: Juven- 
ile Delinquency and Youth Crime indicates that the very deficiencies in the District's 
public school system noted by the record in this case—prejudging, through inappropriate 
testing, the learning abilities of the disadvantaged child as inferior to the white mid- 
dle class child; placing the child in lower tracks for reduced education based on such 
tests, thus implementing the self-fulfilling prophecy phenomenon inherent in such mis- 
judgments; placing inferior teachers in slum schools; continuing racial and economic 


segregation of pupils; providing textbooks unrelated to the lives of disadvantaged cnil- 


dren; inadequate remedial prozraims for offsetting initial psychological and social dif- 


ficulties of the disadvantaged child~all have contributed to the increase in crime, 


particularly juvenile crime, 


In sum, all of the evidence in ents case tends Ee Bnew. that the Washington school 
ES PSSST OMY wee mE a SN RN Wao otcary Fee ye +s 


system is a monument to the c RF fRe power structure pone governs the voteless 


capital of the greatest country on earth, 


ease ino ase a NTO L ER BB A 

ee + 
Remedy 
—_———— 1 


To correct the racial and economic discrimination found in the operation of the 
District of Columbia pubdlic school system, the court has issued a decree attached to 
its opinion ordering: 1. An injunction against racial and economic discrimination ia 
the public school system here. 2. Abolition of the track system, 3, Abolition of tie 
optional zones. 4. Transportation for volunteering children in overcrowded school dis- 
tricts east of Rock Creek Park to underpopulated schools west of the Park, 5, Tne de- 
fendants, by October 2, 1967, to file for approval bysthescourt as planstorm pupil lea ssten= 
meat eliminating the racial and economig discriminatioa found to exist in the operation 
of the Washington public school system. 6. Sudstantial inteyration of the faculty of 
each school beginning with the school year 1967-68. 7. The defendants, by Octobez 2, 
1967, to file for approval by the court a teacher assignment plan fully integrating the 
faculty of each school. 

The United States is invited to intervene in these proceedings to assist in iaple- 
menting the decree, to suggest changes in the decree, and to take whatever other steps 


it deems appropriate in the intérest of public education in the District of Columbia. 
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I, STUDENT SEGREGATION 


A. De Jure Segregation and Bolling v. Sharpe. 
Until 1954 the public schools in the District of Columbia were racially 


segregated by law.! The school system was divided up into Division I (white) 
and Division II (Negro), each with its own elementary and junior and senior 
high schools, each with teaching and administrative personnel of the one race 
only. The two Divisions were capped at the top by a single Superintendent. 

A few administrative committees also cut across Division Lines, 

The Negro schools, though entirely disjointed from Division I, were 
denied the consolation of equality which the separate-but-equal doctrine had 
promised, In 1949 the monumental Strayer Report? thoroughly documented the 

a  _camitemeninaemnneainn | ne ate 


ts ree ee, 
comparative infertority of Division II: its classrooms were considerably more 


a a = ed aa 7 SON venwneett) SNe eee eee ee Eee 
AIL its buildings older and shabbier, it a narrower, its coun- 
hag et 3 


serine services less Teche its supplies more 
_—_——— Pia eRe 


The next year our Court of Appeals upheld the constituticrality of the 


District's segregated school system, Judge Edgerton dissenting: Carr v. 


l Excluded from the first public schools in the Washington area when they ee 
their doors in 1805, see C, Green, Washington: Villaze and Capital 1800-1275, 

43 (1962), Negroes here - won their first opportunity for a tax-supported ane 
in 1862, when Congress directed the cities of Washington and Georgetown to set 
aside 10% of the taxes on Negro property for support of the primary school edu- 
cation of Negro children, Act of May 21, 1862, 12 Stat. 407. Enactment of this 
measure climaxed a momentous year which first saw Congress abolish the traces of 
slavery in the District, then the municipal repeal of the local black codes and 
curfew. See C. Green, supra, at 274-275. But even in so enlightened a time it 
was apparently unthinkable that any white citizen should be expected to pay 
through taxation for Negro education. In the next 92 years Congress never in 
terms dictated that dual, segregated schools snould be maintained; 1t the pro- 
gression of school legislation enacted during those years did very clearly rest 
on a congressional assumption that segregation would continue, See Carr v. 
Corning, 86 U.S.App.D.C. 173, 176-178, 182 F.2d 14, i7-19 (1950). 


Pte | 


2 pursuant to a specific congressional request, in 1948 a team of investigators 
headed by Professor George Strayer of Columbia University began an exhaustive 
study of the District public schools. Their research issued in a 980-page re- 
port released in 1949, 


3 Carr v. Corning, supra Note 1, 86 U.S,App.D.C, at 186-189, LS2ePacideats2 7-30 
(Edgerton, J., dissenting); Ex. A-16, pp. 47, 48, 316, 318, 701. Tne court will 
provide citations to the transcript (Tr.} and the exhibits (£x.) when amis le 

in direct quotation and on other occasious when the court feels that cites Bill 
be an aid to the parties in later proceedings, in this court or on appeal. These 
citations do not profess completeness; redundancy is intentionally avoided, and 
the court may have omitted other cites which the parties may feel suppert, or 
undercut, its findings. The record, of course, is the final and exclusive er- 
biter. Lettered exhibits (e.g., Ex. A-16) are those introduced by plaintiffs; 
defendants’ exhibits have numbers only. 
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Corning, 86 U.S.App.D:C. 173, 182 F.2d 14 (1950). Only months later, however, 


the Supreme Court issued decisions which clearly threatened the viability of the 


- separate-but-equal doctrine as it applied to public school education. Sweatt 


v. Painter, 339 U.S. 629 (1950); McLaurin v. Oklahoma State Regents, 339 U.S. 
637 (1950). Heedful that this doctrine was in its twilight, in the early 
fifties the school administration began readying itself for desegregation 
should that be decreed. Participating in these explorations was Dr. Carl F. 
Hansen, then in eevee of Division I elementary schools and of the curriculum 
for all schools, and since 1958 the Superintendent of Schools. 

In 1950 seven Negro students, of whom Spottswood T. Bolling was alpha- 
betically the first, filed suit in federal court seeking admission to Sousa 
Junior High, a Division I school. On May 19, 1954, in Bolling v. Sharpe, 347 
U.S. 497, the companion case to Brown v. Board of Education, 347 U.S. 483, 
the Supreme Court ruled that segregation in Washington's schools was incom- 
patible with the due process clause of the Fifth Amendment. For the argument 
on remedy Bolling and Brown were consolidated. A year and two weeks after 
Brown I, the Court in Brown II, 349 U.S. 294 (1955), issued its famous decree 
of "all deliberate speed" and, noting that "substantial progress has been 
made in the District," supra at 299, remanded Bolling to the District of 
Columbia federal district court. A month later, whether because by that time 
plaintiffs had all graduated from the District's schools or for other reasons, 
the Bolling action was dismissed. 

B. The Board's Desegregation Plan. 

1. As the Board of Education correctly understood, the Bolling decision 
affected the constitutional rights not of the complainants Mtone but of the 
entire Negro community in the District. Accordingly, within the week after 
Bolling and Brown I, the Board of Education released a plan for desegregation, 


feed she 
one drawn up tentatively by the school administration the year before, widely 
known as the Corning Plan after the then Superintendent. By the opening of 
school in September 1955 it was in full effect. 

As for placement of students, the plan embraced and asserted a policy, 


with modifications, of neighborhood schools. That is, geographical boundaries 


were traced around each school, the school somewhere near the center of the 
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defined area; with the significant exceptions noted below in Sections I—D—3 
and I—E of these findings, students attending public school and residing 
within each enclosure were required to go to the school inside that enclo- 
sure, (Tr. 135.) Elementary school districts were kept compact enough so 
that most youngsters could easily walk to the schools from their homes, 
usually a distance of less than half a mile. (Tr. 3728, 3730.) Junior 
high school zones were of greater size—several elementary schools "feed- 
ing'' into one junior high—and senior high zones were more inclusive stil1,° 

2. Neighborhood elementary schools have undeniable advantages. Neither 
school nor parents need bear any transportation ernenees since the school 
is within walking distance of home. “For the same reason, the safety hazards 
and the expense of time involved in getting from home to school are held at 
a minimum; also, students may conveniently return home for lunch, and, with 
no school bus to catch, may linger after school with school work or after- 
school activities, Locating schools within the neighborhoods facilitates 
a closer ma eeiomen i between school and parents, and gives the student a 
chance to make friends during the school day with the children of his own 
age who live near his home, (Tr. 3120-3121; 4047-4049; 5031-5035; 6091- 
6094, 6194-6196. ) 

For junior and senior high schools, however, the relevant 'neighbor- 
hoods" so expand that the advantages said to accrue with neighborhood schools 
in great part attenuate. (See Tr. 198.) As shown above, those advantages 
primarily depend on a neighborhood school only a reasonable walk from home; 
and the maps of school zone lines in the city make it clear that most Wash- 


ington secondary school students must rely on some form of transportation 


in getting to and from school. 


The Strayer Report makes it appear that before 1954 each of the two 
Divisions cleaved to something resambling a neighborhood school policy. 
Many distortions, however, were obviously at work. Areas very thinly 
populated by one race posed a challenge to "neighborhood" segregated 
schools the Board's resolution of which is not clear, All three Negro 
high schools in 1949 were located within a few blocks of each other, 
near where Dunbar now stands. 
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Cc. Washington Residential Patterns. 


Adoption of a neighborhood policy for student assignment inevitably im- 


presses the racial residential patterns within the city on the schools with 


dramatic consequences. This section of the findings, drawing on evidence 
scattered through the exhibits, will try to sketch those patterns in the large. 


Below, to begin, are figures graphing the gradual displacement of whites by 


Negroes in the city and in its schools. 


Per Cent Per Cent 

Negro Negro 
Year City School 
1900 327, 
1930 277, SVayA 
1940 287, shed 
1950 35% 50:17 
1953 40% 56.8% % 
1960 Sys 19.7% 
1965 61+% 89.47 
1966 90.2% 


(ExenV- 13s" Ex. sac Exs26s0 Ex.05146,) 

Washington's white families, then, are increasingly few in number; further 
their residences are heavily concentrated in one area of the city, the area 
west of Rock Creek Park?—the western fourth, approximately, of the truncated | 


District diamond. The Park is a verdant curtain which draws through the city. 


It has long been true that virtually every residence west of the Park is white. © 


It is now true that east of the Park the city is very heavily Negro. / Twenty- 
seven years ago whites constituted at least a one-third minority in every 


neighborhood in the city. (Ex. A-16, pp. 310-314.) But the rapid white out- 


5 The court defines Rock Creek Park to include the section alongside the Parkway 
south of the Zoo leading toward the Potomac River. Local usage varies on this 
question. In that section the Park, while still a natural barrier between east 
and west, is easily forded at several crossings. 


6 Except for the lower Georgetown area, which apparently as late as 1940 was 
heavily Negro. See E, Grier, Understanding Washinyton's Chanzing Population 
16-17 (1961). 


7% % % It is common knowledge in Washington that the local real estate indus- 
try had decided [circa 1950], whether tacitly or formally, that the neighborhoods 
east of the park would be freely open to Negro expansion, whereas those on the 
west would remain reserved for whites. A few Negroes broke across the barrier, 


but in the main the line held." Ge Crier &-E, Crier, Equality and Beyond 29 
(1966). 
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migration from Washington into the Virginia and Maryland suburbs ever since 
1948, the year of peak white population, has evidently depleted the supply of 
whites in many areas. : 

By the time of Bolling v. Sharpe, segregated residential patterns blighted 
the city. Since then the conditions have worsened. White families have desert- 
ed the Northeast, and the white population has greatly thinned in the high 
Nortiwest and in the quadrant of the city south and east of the Anacostia 
River. It is a painful irony that in the very decade in which society has 
intensified its efforts in facing up to the race question, residential segre- 
gation in Washington has become yet more complete. 

Many: whites still do live “nr the Park, especially in the corridor be- 
tween the Park and Parkway and 16th Street, including the fashionable DuPont 
Circle area, and in the socially variegated Captiol Hill area. But they enroll 
few children in the public school system, some because they are unattached and 
the others because, though married, they either are without children of public 
school age or place their children in private schools. ® 
D. Segregation 1954-1967. 

When Washington school officials decided to go on a neighberhood school 
system in 1954, they doubtless were aware that the consequence of their decision 
would be a seriously segregated educational system. ? This tendency toward segre- 
gation ney accentuated by adopting various special student-assignment excep- 
tions to the neighborhood principle—"optional" zones, an "optional feature," 
and a psychological upset provision (these will be individually discussed 
below)—all calculated to release many white students from any obligation to 
attend their neighborhood school if that school should be predominantly Negro. 
The consequence of all its policies was that in 1954-55 27% of all Washing- 


ton's schools were 100% of one race or another; a year later this figure was 


8 it is possible that many white students in this area through one channel 
cr another manage transfer into white schools west of the Park. 


9 In these findings and throughout the opinion of law "segregation" will denote 
the state of racial separateness in the schools, regardless of cause. For ex- 
pressing the degree of segregation in Washington's schools, the court will call 
a school "predominantly" Negro (or white) if 85% or more of its students are of 
that race. This cut-off point is relevant to evidence adduced by the parties 
respecting the state of segregation beyond which the educational and social ad- 
vantages attached to integration disappear. 
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17%. (Ex. 7, p. 49.) Dr. Hansen's track system, instituted in the high schools 


in 1956 and extended downward to the junior high and elementary schools in 1959, 


had the tendency of resegregating the races within the individual school,+° 


In 1958-59, an elementary school racial count uncovered the following in- 


formation: 
1958-59 
Number of 
Per Cent Elementary 
Negro Schools 
90-1007 68 
80-907 10 
70-80% 7 
60-707 6 
50-607, 3 
40-507, 1 
30-407, 1 
20-307, 2 . 
10-207 i 
0-10% 18 


(Ex. 8, p. 9.) 
Beginning with the school year 1962-63 the record is profuse with detail. 


Here is the racial breakdown of all the schools, first for that year and then 


for the 1966-67 school year just drawing to a close, t} 
Elementary Schools 

Per Cent Number of Schools 
Negro 
Pupils 1962-63 1966-67 
85-1007 94 109 
67-85% ue 9 : 
33-677,12 4 4 
15-33% ; 3 4 
0-157, 17 9 


10 The track system and its racial implications are analyzed in these findings 
below. 


11 All information in these findings on the racial composition of the schools 
is drawn from the P series of exhibits and also Exhibit 146. 


a Notice that the middle category has twice the breadth of the others. 
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Junior High Schools. 
Per Cent Number of Schools 
Negro 
Pupils 1962-63 1966-67 
85-1007 17 Ze 
67-857 2 3 
33-67% ) 1 1 
15-33% 2 0 
0-157 1 1 
Senior High Schools 
85-1007 6 8 
67-85% 0 1 
33-677 3 1 
15-33% - 0 
0-157 1 1 


In 1962-63, of the 13 elementary schools west of the Park, 12 were predomin- 
antly (85-100%) white. (The last, Jackson, was 83% white.) The five other 
predominantly white schools were on the cther side of the Anacustia River. 
This year (1966-67) every one of 11 predominantly white Beloaks at the three 
levels (9 + 1 +1) is west of the Park, and so are all four 67-85% white 
schools. The only schools west of the Park which are aoe predominantly 
white are Western High and Gordon Junior High, both in the 33-67% class. 

E, Efforts to Correct De Facto Segregation. 

At this juncture it becomes relevant to inquice into the efforts the 
school administration has undertaken, if any, to lessen the massive actual 
segregation which these figures reveal. 

1. One witness, a school Ravers ees testified that since 1962 
the school system has ventured on a limited policy of integration, although 
one generally confined within the neighborhood principle. (Tr. 3609-3615, 
3660-3668, 3725-3726, 3758-3760.) This policy, as he defined it, takes ef- 
fect when more than a trivial number of whites happen to live in neighbor- 
hoods in which, for reasons unrelated tc race, schools are due to be built. 
The substance of the alleged policy is that in these circumstances the new 
schools will be carefully placed within the neighborhoods so that their white 
enrollment when they open will be as high as possible. The hope is that the 


attractiveness of the new school will fasten the white families to the 
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neighborhood, and perhaps lure other white families in; the witness' claim was 
that this integration factor is sometimes as important a factor as cost in 
settling on the location of a new school. 

The witness conceded that the policy had never been clearly articulated, 
or embodied in a written memorandum, or even approved by the School Board, 
originating instead with Dr. Hansen. And other evidence verifies that this 
testimony that integration is considered in locating school sites is simply 
untrue, In September 1964, two years after he supposedly announced this policy, 
Dr. Hansen notified the Board that integration was ignored in the placement of 
new schools, that to do otherwise would be futile (given the rapid racial tran- 
sitions in mixed neighborhoods) and "bad educational planning." (Ex. 36(c), p. 23.) 

2. An instance of the school system's concern for student integration is 
the WISE program, discussed in these findings at III-H-6 below. Now still in 
the planning stage, WISE is designed to upgrade the secondary schools in the 
southern half of the region west of the Park, in the hope that these school 
improvements will stabilize this presently integrated neighborhood. Financi- 
ally the program will depend exclusively on federal grants under impact aid 
or other national statutes. 

3. Two exceptions which the school administration has carved from its 
neighborhood policy may in operation be achieving slight integration; if this 
SATS however, it is fortuitous, for the school administration disavows here 
any intention to integrate, 

a. The first of these exceptions is that youngsters with mental or 
emotional disabilities, most of them Negro, through the years have been bused 
at public expense from their homes into special instructional classes meeting 
in approximately 35 elementary schools throughout the city. (Tr. 139, 2256- 
2257.) This past year slightly more than 100 such students, half of them Negro, 
were so deposited in the schools west of the Park. (Ex. 146.) At the receiv- 
ing schools, of course, these disabled students are segregated into special 
classrooms set aside for their use and generally separated from the regular 
student body of the school. 

b. A child attending a school overcrowded to a point well above 


stated capacity may be allowed to transfer to certain underutilized schools 
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designated "open." (See Tr. 125, 136, 183, 2257, 2879; Ex. A-35(c), pp. 18- 
19, 36; Ex. N-9.) Since none of the 11 "open" schools in 1965-66 was pre- 
dominantly (85-100%) Negro, the open school policy evokes the possibility of 
integration, although this is no part of the purpose of the school adminis- 
tration, which apparently looks forward to ending the transfers as soon as 
adequate facilities can be erected in the now overcrowded areas. Further, 
there are inhibitions on the right to transfer. The students are, first, re- 
sponsible for fui ahine their own transportation. At least this has been true 
until a year ago, and the recent departure establishing busing is apparently 
limited to situations where the regular school is overcrowded to the extreme 
point of requiring shifts or consecutive half-day sessions. (See Defendants' 
Proposed Findings, p. B-10.) Of course, the failure to provide transportation 
in effect biases the open-school policy in favor of families fortunate enough 
oat any to shoulder transportation expenses. It is unclear, moreover, 
whether, once the conditions of under- and overcrowding are satisfied, the 
student's right to transfer is absolute, or whether clearance on academic or 
other grounds must first be secured from or renewed by some school official. 
For whatever reason, many and in some cases most of tne students transferrin, 
into the predominantly white schools west of the Park are white students who 
would otherwise have attended schools with higher Negro pentento iene as 
4. When the subject is the school administration's plans for curing 
segregation, once these cited instances are discussed there is virtually 
nothing left to say, except that the administration prides itself on the 
constancy it exhibits in its marriage with the neighborhood policy. It has 
expressed little interest in and done nothing about locating schools on the 
borders of white and Negro communities, or busing students from east of Rock 
Creek Park into the underutilized white schools west of that divide to achieve 


integration, or building schools in the Park accessible from east and west 


te For example, in 1965-66, 49 students transferred into Oyster elementary 
school; school records show that only 25 students in the school that year 
were Negro. Even if none of these 25 lived within the Oyster zone, a douodt- 
ful assumption, it still follows that 24 of the 49 transferring students 
were white. These white students must have been from schools not themselves 
predominantly white, inasmuch as none of the 85-100% white schools were over- 
crowded enough to transfer out of. 
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alike, or Princeton Planning contiguous elementary schoals|-” or establishing 

‘ large educational complexes drawing students from throughout the city; its present 
$300,000,000 six-year plan for expansion and construction envisages none of these 
alternatives. (Tr. 3713-3715, 3724.) Many of these ideas, indeed, have appar- 
ently never even been considered, (See Tr. 2974, 2977, 3749.) Dr. Hansen, for 
example, although he has himself looked at the literature on educational parks, 
has failed to order any studies undertaken re their local usefulness, nor has 

he broached ere subject with the Board, or even with his own staff, at least 

MUTT this euit eotiander wavd©>11(Trs.179-182. 975. 3669-3670.) 

5. The attitude toward curing segregation on the part of the school admin- 
istration is concretely exposed by the circumstances surrounding Dr. Hansen's 
report to the Board in 1964. In June of that year the Washington Urban League 
presented a report on school segregation to the Board of Education in open meet- 
ing. “This Urban League submission (Ex. A-36(b)) Breed the Board, first, to de- 
clare officially that actual integration is one of its policy objectives, and, 
next, to create a permanent advisory committee on integration’ finally, it 
spelled out concrete if limited steps which the Board could taxe in the direc- 
tion of integration. These included busing Negroes into underutilized predom- 
inantly (85-100%) white schools, making rather slight airrendmeats in certain 
secondary school zones (in one instance merely rotating the Cardozo zone, now a 
north-south rectangle, 90 degrees), abolishing several optional zones (defined 
below), and establishing three fourth- through sixth-grade educational centers 
in lower Georgetown, Mount Pleasant and the upper Northwest, each one serving 
an area now parcelled out among three elementary schools, 

The Board profusely thanked the Urban League for its civic interest and 
requested Dr. Hansen to analyze its several proposals. Dr. Hansen's evalua- 
tion (Ex. A-36(c)), turned in to the Board on September 1, 1964, lenied that 


"segregation," even "de facto segregation," was the right word for Washing- 


16 


ton's schools, insisted that the Board's 1954 policy statement on ending 


14 The court is aware of press reports to effect that a three-school "pairing" 
experiment is under way in the Southwest. For reasons they know best, defead- 
ants introduced no evidence respecting this experiment at trial, telling the 
court instead that its practice was neighborhood schools without deviation, Un- 
der these circumstances, the court has no alternative but to ignore the reports. 


15 after two months of trial, one public school official testified that educa- 
tional parks had been discussed in a staff meeting "yesterday," (Tr. 3670; 
compare Tr. 3711.) 


16 He apparently would have tolerated "racial imbalance" in its stead. 


Ss ih Ss 


i be 


so ’ JOKE OTLES f5eE 

met Fen » nm t jewegd? t sas 
= | - 

Phe \eeteliAee) leoel cen 

a 


fe meee SE os 4 


oT 


asia 0 i ettiin ae 
os hai: ‘reel MOS yr tiers 

re tae ec $0 pl dK m! 

DAS bepad os tn 


. en = Te sapie ini im eh 8 
. 


cia it 
et , 
 : ee ee " 
Papies iwi lay d9- 
aions hie iva t ere 
same ai. Hrigd* fp wal = 


ve 


* i 7 {jLiugaye 


pros Tre a 


‘> « yet: Pie, 


TAPP cetav bajo: 


yi 
(Aah VP teview? 


ye 


i les sh ey 


« iY 


enor 


Bi nodse Yresises lp evenn 


a ' ; 
~ Seem) ares | one? %5 yi 


ee ee ere 


ys : 
eee be Fea, nt 
hay @. Rte 


om ares spe lta a. , 
enn et jy bat 
mite per vs) ee¢ 
Geanieinien ian gl a 
= hie Fayhs iin: » Woamede 


rs é a8 ae how ee ei Jee a 


ss“ ¥e , 
- 
wii f 1 ne 7 
fi 7 
{ if 
] sae 7 
) ‘ vs 
19) ioGa/ ered JS tag; jes 
° rt 
! " t tps thon at ze e 7 
: 
1 - ud pavied 
a) a3 2b 
9 a» wi 4 
‘ sant 
= 4 Ria 
779 %) -wn 
Huw tj 9 
’ Jj3 
7 
4 wr 
- - 
SR base R - 
- 
- " if 
_ _ 


MM >t) bie “Hur 
a a per 
a_i i 
; “es: 
Wee heiadtaei o 


eat UR ; ot 


-_ "4 F ~ nis 


P wma rT oe 


a nes, 


abs aa? £3vii na 
t« 


ote ably vanes » 


am 


eiae h iT 


o-_ 


ee 


de jure segregation sufficed for all purposes as a statement of racial policy 
(Ex. A-35(a), p. 45), argued that the League's suggestions were "evil in 
principle" and probably unconstitutional insofar as they inclined toward 

color consciousness rather than color blindness on the part of the school 
system, and condemned them for entailing or auguring "abandonment" of the 
neighborhood school policy, his administration's commitment to which he vigor- 
ously reaffirmed. .The Board of Education, despite a reply brief by the Urban 
League (Ex. A-36(d)) pointing out that Dr. Hansen had distorted some issues 
and failed to come to grips with many of its specific recommendations ,~2 took 
no action. (Tr. 1437-1439.) 

6. From this Urban League episode and the collapse, upon analysis, of 
the professed integration policies concerning school placement, the court is 
forced to the conclusion that the school administration's response to the 
fact and dilemma of segregation has been primarily characterized—at its best 
—by indifference and inaction, School officials have refused to install 
Beal integration as an objective for administration policy, Five declined 
even to recognize publicly that segregation is a major problem. No action 
has been taken; even certain Urban League recommendations which accepted the 
neighborhood school framework and, if implemented, would have entailed little 
or no sacrifice of any other interests were flatly rejected. 

F. School Administration Policies Encouraging Segregation. 

The next step is to focus attention on those additional schc3! adminis- 
tration departures from the neighborhood school system which come wr pped in 
racial implications and bear directly on the question of the school acminis- 
tration's racial intent. These fall under four headings. 

1. Beginning after Bolling, individual whites who were seriously upset 
by the prospect of integration were suffered on an individual basis to transfer 
to white schools, in the teeth of the 1954 Board order ruling expressly to the 


contrary. (Ex. 7, pp. 44; see p. 46.) And apparently professions of psycho- 


17 His statement failed to discuss the specific boundary line changes the 
Urban League had suggested. It answered the recommendation for tri-grade, 
tri-school mini-parks mainly by debunking a far different New York pro- 
posal for far more comprehensive parks. 
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logical upset were accepted at face value without investigation of ehetes 
authenticity. (See Tr. 3068-3069, 3119.) The record is unclear as to whether 
“this practice has been discontinued; the Bure notes one report that it was 
still functioning circa 1960.18 

2, Under the so-called "optional feature" of the school system's de- 
segregation plan, students registered in one school at the time of Bolling 
were allowed, if that school stayed underenrolled, to remain there until 
graduation instead of attending their neighborhood school; indeed unless the 
student requested transfer to his neighborhood school he apparently continued 
in the school he had been attending. (Ex. 7, p. 46.) While this feature had 
some affirmative value in minimizing the disruption in students' Lives occa- 
sioned by Pape R ORO ioe another of its obvious purposes was to let white 
students living in heavily Negro neighborhoods stay in their still predomin- 
antly white, though beyond the neighborhood, schools; its inevitable conse- 
quence was to strengthen segregation, The feature expired no later than 1960, 
since by then all students had graduated from their 1953 schoolee” 


3. In one instance the school administration revised the tentative 


borders drawn around the new Rabaut Junior High (which finally opened last 


fall) admittedly in order to accommodate an organization called Neighbors, Inc. 


(Tr. 2790-2818.) Neighbors, Inc. represents a community that is centered 
around Takoma Elementary School, which until very recently was thoroughly 
integrated. The organization protested the original line because it vould 
have sliced the Takoma district in two, dividing the white Takoma studeatr: 
up between Paul and Rabaut Junior Highs, in each of which they would be en- 
gulfed by a large Negro majority, rather than concentrating the whites in 
Paul alone. 
4, Optional zones. Sometimes, the administration has replaced hard and 


fast geozraphical school boundaries with what it calls "optional zones." 


18 C, Green, The Secret City 330 (1967). 


1 Confirmation on the expiration date is provided by Osborne & Bennett, Elim- 
inating Educational Segrezation in the Nation's Ca ital—1951-1955, in the 


March 1956 Annals_of the American Academy of Political and Social Science, 
PPego LOZ 103 
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a. Crestwood and Kalorama Triangle zones. As an illustration, 


presently every student living in the integrated Crestwood area between 16th 
Street and the Park north on Piney Branch Parkway may choose to attend either 
predominantly (85-100%) Negro MacFarland Junior High, the neighborhood brie 
only a few blocks to the east, or integrated (33-67%) Gordon, far away on the 
other side of the Park. Similarly, the older brother may enroll at either 
Roosevelt (predominantly Negro), his nearby neighborhood high school (adjoin- 
ing MacFarland), or Wester (integrated) or Wilson (predominantly white), 
each close to two miles to the west. The young student living in that area 
has an option between Powell Elementary School (predominantly Negro), in his 
neighborhood a short walk away, and Hearst (predominantly white), at a dis- 
tance of 10 minutes by car just off Wisconsin Avenue, (Tr. 3053-3054; Ex. 
NoleD. eee) 

Directly south of Crestwood, in the Kalorama Triangle area, optional 
zones afford the student a choice between Cardozo High and Wer‘*ern, and be- 
sp Banneker Junior High and Gordon. His natural "neighborhuod" schools 
are plainly Cardozo and Banneker, both predominantly Negro. 

All these conetae were marked out when siciereeen lines were drawn anew 
in the wake of Bolling. (Tr. 2957.) At that time all the schools in ques- 
tion were operating at less than capacity. (Tr. 2845-2846.) Despite this 
evidence, an eooeec en school superintendent maintained at first on the stand 


ee 


that the errpose Sehind creation of these zones was to relieve overcrowding 


as 


at the schools within the territory of which the zones naturally fe i. (Ir. 


2859, 2862.) The next day the witness perro te this bee ee Sos 00 
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20 Except for the addition of Wilson to the high school zone in 1965. 


1 

é This confession explicitly related to the Crestwood zones; the court 
assumes that it applies also to the Kalorama Triangle zones, created at 
the same time (1954) for obviously the same purpose. 
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overcrowding at the schools just east of 16th Street, the witness did not 
assert that the racial purpose for these zones has vanished (Tr, 2977-2985), 
and the court has no reason so to find. 

b. Dunbar zone. Elsewhere in Washington optional zones also ap- 
pear. For many years, Washington's Southwest was given its selection between 
Dunbar High School, which is overwhelmingly Negro, and Ballou, then mostly 
white but on the other side of the Anacostia River. When Ballou became over- 
crowded and began reporting substantial Negro majorities, it was replaced as 
the optional zone alternative by Weacerr™ a less crowded and racially mixed 
school, although a great distance away. This school year, the 35 white stu- 
dents living in that zone aienaue exception elected to attend Western, as did 
19 of the 86 Negroes with residences there. (Tr. 6718) 


The school administration professes-- 


to the court that its purpose here 
is only to allow every student in the zone, white and Negro alike, to attend 
a genuinely integrated school. (Tr. 2852, 2982.) Its solicitude for the 
Negro student's opportunity for exposure to an integrated education the court 
discredits. Since 1954 the administration has carved optional zones for race- 
oriented reasons only where significant islands of whites are found, never 

in neighborhoods which lack white enclaves, never, for example, in the almost 
exclusively Negro neighborhoods directly to the east of 14th Street feeding 
Shaw and Garnet-Patterson, which in fact are closer to Western High School 
than the Dunbar optional zone is. Further, the court can judicially note a 
that the new Southwest, as school officials well know, is largely composed 

of urban-renewal affluent whites easily able to absorb the expense of trans- 
portation, and impoverished Negro families making do in pubiic housing. Any 
equality here would be on a par with the majestic evenhandedness of the or- 


23 


dinance which Anatole France cherished. 


22 This profession followed the collapse of its earlier intimation that this 
zone too primarily dealt with overcrowding. (Tr. 2661.) 


23 "The law, in its majestic equality, forbids the rich as well as the poor 

to sleep under bridzes, to beg in the streets, and to steal bread.'' Quoted 

in Griffin v. Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., concurring). 
There, of course, at issue was a Law forbidding activities which only the poor 
would want to participate in. Here, as in Griffin, the subject is a vital 
right hedged with conditions which only the successful are able to satisfy. 
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The court also discredits the witness! and Dr. llansen's claim that Western 
replaced Ballou as one of the optional zone schools only because Ballou became 
overcrowded. (Tr. 548-549, 2661, 2982-2983.) As Ballou's enrollment increased, 
so did its percentage of Negroes in attendance (now 85%); since the conceded 
function of this optional zone is to provide access to an integrated secondary 
scheol, race as well as (if not ee than) overcrowding must have induced the 
substitution. 

c. Junior high zones. Two junior high school optional zones—be- 
tween Paul and Backus and between Francis and Gordon—were created after formal 
desegregation, again so that the white student could choose to attend a distant 
school with a considerable white percentage rather than the overwhelmingly Negro 
school in his neighborhood, (Tr. 2865-2867, 2985.) Both zones were recently 
abolished, although in neither instance because the school administration had 
at last rejected this line of social reasoning. Rather, it was the opening 
of Rabaut Junior High this fall which spelled the end of the old Paul-Backus 
zone, while the Francis-Gordon zone was finally integrated into Gordon to de- 
crease overcrowding at Francis. 

d. Deal-Gordon zone. One other optional zone eased the withdrawal 
of students from an integrated junior high (Gordon) into the city's one pre- 
dominantly white junior high school, Deal. (See Tr. 152-171, 2858.) Beginning 
back in the 1940's when both were Division I white high schools, an optional 
zone lay between Wilson and Western Senior Highs, At that time Deal fed into 
Wilson, Gordon into Western; these are today's arrangements also. The Wilson- 
Western optional zone until 1963 fell entirely within Gordon's province. Par- 
ents in the zone who preferred Wilson High School complained to Superintendent 
Hansen about the junior high assignment to Gordon. Ostensibly their reasoning 
was that their children suffered the awkwardness of having to acquire wholly 
new classmates when they graduated from Gordon into Wilson, and that families 
were inconvenienced by having children simultaneously attending Gordon and 
Wilson, at opposite directions frofs the zone itself. This reasoning is dis- 
ingenuous, since each of these misfortunes the parents visited upon themselves 
by choosing Wilson rather than Western High School for their older children; 
the court finds that the obvious underlying motive of the complaining parents 


lay in their preference for the greater white enrollment at Gordon and Wilson. 
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In 1963 Dr. Hansen, in response to these protests, converted the zone from com- 
pulsory Gordon to Gordon-Deal optional territory. Two years later, admittedly 
because a civil rights group focused public attention on the situation, he re- 
treated with a vengeance, despite white parents' renewed complaints, not only 
returning the junior high optional zone to the Gordon district, but merging 
the’senior high zone into the exclusively Western district. 

The 1963 decision was, as Dr. Hansen testified, an "unwise decision because 
of tne racial overtones."' (Tr. 163.) Since he must then have been aware that 
in essence his act was an appeasement of white families' racial feelings, his 
averment that "[tjhe racial overtones are interjected into this by others" (Tr, 
166), rather than inhering in the act itself, does not withstand analysis, 

Once nearly complete student segregation is shown in a school system in 
which de jure segregation had formerly been the rule, when challenged the bur- 
den falls on the school board to show that the observed segregation stems from 
the application of racially neutral policies. In this litigation defendants 
have exposed and explained their neighborhood policy and shown that this is 
the agent responsible for the segregation, 

Spotlighting the purpose underlying the optional zones and the evasions on 
the stand of several school administration spokesmen, plaintiffs invite the 
court to find that the seeming racial neutrality of the neighborhood school 
policy itself is only a front that school officials adopted and adhered to be- 
cause they intended the racial segregation they knew it would produce, 

The court, however, is convinced, first, that, whatever the trends in re- 
cent educational thought, in 1954 the Board of Education sincerely believed in 
the neighborhood school policy and the legitimate values they saw it as further- 
ing. Accordingly, the court cannot conclude that its segregatory potential was 
the reason the Board inaugurated the neighborhood policy 13 years ago. Actu- 
ally, the whole question of the Board's motives in 1954 spins in a kind of un- 
reality. Undoubtedly the Board then felt that, at least for elementary schvols, 
it had been all but ordered by the Supreme Court to install such a policy; ex- 
cept for the deviations caused by de jure segregation, neighborhood elementary 
schools were virtually the unquestioned orthodoxy throughout Northern urban edu- 
cation. The Supreme Court itself indicated in Brown II a year later Enlace scmcoo 


seemingly assumed that as a matter of course desegregating school districts 
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would fall back upon the neighborhood school norm, 349 U.S, 297, 300-301 
(1955). The court is also impressed that the Board plunged into aiies ce imme. 
diate action, not even waiting to see whether Brown II might not occasion a 

_ retreat by the Court from the high ground it staked out in Brown I. 

Nor is any idea of intentional segregation necessary to explain why the 
neighborhood policy has been continued in the interim between 1954 and the pre- 
sent. Organizational inertia and conservatism, added to what the court finds 
to be the continued good faith aspects in the Board's approval of the neighbor- 
hood policy, are easily adequate explanations, 

But the fact that the Board believes in neighborhood schools for racially 
neutral reasons which alone suffice to explain the initiation and retention of 
that policy does not settle the matter; for these facts in no way cancel the 
possibility that the Board has concurrently favored it for racial reasons which 
are forbidden. If a valid purpose is in fact joined by an outright segregatory 
purpose, the court has no doubt that a de jure case has been established. On 
this issue, however, the burden of proof returns to plaintiffs; School Board 
officials, having demonstrated their legitimate intentions, can hardly be asked 
or expected to prove the nonexistence of a secret illicit accompanying intent, 

Plaintiffs' evidence in support of their accusation comes from the optional 
zones, the Rabaut incident, the now discontinued optional feature, and the emo- 
tional upset provision, present status unknown, All of these conspire to iden- 
tify the actual attitude of the school administration—though not necessarily 
of the Board?4 __toward attendance by whites at predominantly Negro schools, The 
substance of that attitude is, simply, that whites should not be compelled to 
attend them. 

This attitude, it must quickly be said, is not, even once converted into 


policy, at all an absolute. Often it comes into conflict with other school 


24 The optional feature was part of the Board's 1954 plan, but, of course, that 
feature had something to say in its favor. The provisions of the plan, as Dr. 
Hansen recognizes, expressly ruled.out racially-oriented transfers for psycho- 
logical or any other reasons, although Dr. Hansen claims warrant for them in 
the transcript of the Board debate. The optional zones are plainly the brain- 
child and handiwork of the school administration rather than the Board; indeed, 
Dr. Hansen's testimony reads that decisions concerning optional zones come 
directly from his office, apparently without Board approval (Tr. 153, E56)i5 

as unlikely as this seems. The Board had nothing to do with the Rabaut affair. 
And it was three officials from the administration, not any Board member, who 
on the stand fell into equivocation if not misrepresentation concerning optional 
zones and the bearing of race on school site location. 
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system policies, principally that of neighborhood schools. On occasion,. 
clashes between these two forces can be averted and the two reconciled, as 
when a simple retracing of a line in 1965 prevented the splitting up of each 
half of a small white colony between two predominantly Negro junior highs. 
Usually, when the two do collide, it is the neighborhood policy which pre- 
vails, leaving a few white students trapped in a predominantly Negro school. 
But sometimes, instead, it is the neighborhood policy which recedes, leaving 
in its backwash an optional zone or another stratagem. 

We know then (1) that the school administration under the Superintendent 
is reluctant to assign white pupils to predominantly Negro schools, if only 
because of the pressure from influential white parents that action stirs, We 
also know (2) that in-this school system where the very large majority of the 
students is Negro, the neighborhood policy succeeds in placing white students 
in such a way that few of them are required to attend heavily Negro schools. 
This evidence, the court feels, is not enough to show that in any real sense 
the Board of Education has adhered to the Rerrenoes policy with a segre- 
gatory design. However, given the two circumstances above, it is impossible 
not to assume that the school administration is affirmatively satisfied with 
the segregation which the neighborhood policy breeds, 

G. The Vices of Segregation, 

1. The court finds that actual integration of students and faculty at a 
school, by setting the stage for meaningful and continuous interresponse be- 
tween the races, educates white and Negro students equally in the fundamentals 
of racial tolerance and understanding. None of the parties to this suit, in- 
deed, oppose this formulation, and they further agree that learning to live 
interracially is, or in a democracy should be, a vital component in every stu- 
dent's educational experience. (Tr. 185, 200-201, 611-612; 3065-3069; 5074- 
5076; Plaintiffs' Proposed Findings, p. B-6.) 

Elementary school integratiofi enables the very young of either race to 
accept each other as persons before racial attitudes and prejudices have a 
chance to intrude and harden (Ex. A-24, pp. 27-28); Negro and white children 
playing innocently together in the schoolyard are the primary liberating promise 


in a society imprisoned by racial consciousness. If stereotypic racial think- 
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ine does sect in, it can best be overcome by the reciprocal racial exposure 
which school inte:retion entails. > (ins 5084, ) 

2, The court also finds that a Negro student in a predominantly Negro 
school gets a formil education inferior to the academic education he would 
receive, aud which white students receive, in a school which is intexrated or 
predominantly white, And integration of the Negro into the white classrovn 
does not diminish the achievement he One hue GHepceinas, (ie, See, SHae8e 
Exes Ace oe DD ees U aon) 

Asked about an Office of Education report concluding that the white school 
offers the Nevro student academically a "better educational OpPOLictinwiys uae Dr. 
Hansen, the only defendant to testify on this score, volunteered that he ac- 
cepted that conclusion, subject only to his reservation that efforts at inte- 
gration are self-defeating if white students react by withdrawing from the 
city public schools, (Tr. 197-198.) Dr. Hansen was corroborated by three 
expert witnesses who testified that Negro -students' educaticnal achievement 
improves when they transfer into white or integrated educational institutions, 
(ir 68050 17:70) 6959; bya Au2e, pp. 202047 93s)) ELE might be expected tliat 
adjusting to a very new situation would inhibit the Nezro students’ achiove- 
ment for a while; but weasurable jumps sometimes, though not alwxys, can e¢ 


recorded even in the first round of testing after integration- (Tr. 6560); 
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adjustment apparently more of 
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of incapacitating trauma, (Ex. A-25, p. 22, 
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Their consismment to predominantly Negro schools, as Dr. Georze B, Prare, 


superintendent of Baltimore schools and defendants! expert, indicated, 


dite 


former 

causes Negroes to fecl that they are being discriminated against (Tr, 5084), 
y " + ie 

or, as a Negro teenager told Dr. Coles, “contained, 
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would be morally callous, and factually inaccurate, to suggest that their as- 


sumption that these schools wear "a badge of inferiority’ stems solely from 


their free choice "to.put that construction upon it," 
nation in abolishing Negro slavery merely release 


Brain who testified that [the 


the Nesre into the bondage of an informal sucial and economic cas 


WOT et Ay ee 
eter we: “ae cieryi 


ee 
cemented tocether by bias and discrimination, 
> ene 
IB yen os 
ae os f ayes ‘ 


vhs ea TORRE rr ee OG 


di eee 


Despite the revo 


MOAT At anne 1 ot ATA 


awa Sie echenelay santa. 


ee ee aad ie) 
~ * On Ratan 
TENS Y Sem 


lovion of tne 


i ue 


these attitudes remain distressingly pervasive forces in race 


relatious even today. What it means to be Negro in America thus "becomes a 
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psychological fact in [the] daily lives" of Negro children, who are the heits 
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"sondinz" schcols have been awarded unusually small classes and an array ef 


special enrichmeal services typical of compensatory education, 
the first round of standardized testing 
students achieved higher scores 
according to Statistical calculatious, had 
This improvement, ascribable to smal) class 
and the suppertive orocrums, has persisted now throwch ew 
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part makes very clear that on the standardized tests the trans] 
did just as well as the sending school students (Fx. 101, pp. A-175, 
which indicates that they too, in their case as a result of integsraii 


passed their predicted achievement levels, 
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than they would 
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Brain testified on the basis of a report——introduced 
10/——prepared by Dr. N. N. Jafia © 
school ‘system, who personally evaluated the studeris' test results, 
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II. PERSONNEL SEGREGATION AND DISCRIMINATION 
Doone a ee 


The nine members of the Washington School board by law are appointed by 


the judges of Washington's federal district court, 31 D.C, Code § 101 (1961), 


upheld in’ Hobson yv. Uansea, D.D.C., 265 F.Supp. 903 (1967). The legislation 
expressly provides that three of the nine Board members shall be women and 
that members shall serve for three-year terms. The judges' practice in car- 
rying out their duties under the statute, which is silent on this question, 
has been to appoint Board members for staggered terms, filling three positions 
in each of a three-year cycle, 

Frou 1882 on, the Board of Education, then named the Board of School 
Trustees, operated under an Act of Congress which expressly stated that the 
Board would have "nine members only (three colored).'" Act of July 1, 16825 


22 Stat. 142. This racial provision was omitted from the 1900 and 1906 stat- 


utes, the latter of which, commissioning the District Court judges to appoint 
the Roard, is the law we operate under today, Beginning in 1906, the year 
the present statute took effect, and with no variation for 56 years there- 
after, three of the uine Board members so appointed by the court were of the 
Negro race. This situation endured until 1962, since which time the court 
has consistently maintained the level of Negro membership on the Board at 
four, no more or Less, “and, of course; one vote short of a majority. (Ex. 
V-6.) Absent any rebuttal or explanation of these facts, and none has heen 
forthcoming or, indeed, can easily be imagined, this court must conclude thit 
for well over half a century membership on the Board of Educatiou has been 
governed by a precise and unyielding racial quota; five years ago the Neyro 
quota was increased to four, but the fact of the quota itself survived. In 
light of the fact that well over 60% of the city's population and more than 
90% of the public school enrollment are Negro, and assuming a quota syste; 
should be tolerated at all, the four-member quota gives Negroes less than 
proportional representation on the Board, 


B. School Personnel Discrimination, 


Followinz below are figures detailing the racial composition of the Dis- 


trict public school system staff, As in Section I, again the school years 
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represented ure 1962-63 and 1966-67. 


Per Cent Negro 


202-6) 16-67 
Superintendent OP (O71) © | Oren 
His highest assistauts 50% (5/10) 367 CLL) 
Other central officers 467, Gy, 
Principals acd assistant principals 567 697, 
Teachers W375 787, 


(Ex. M-4 Court ey 2, ) 

On this record the school administration cannot justly be accused of 
discriminatorily refusing to hire Negroes as teachers or to appoint Negroes 
to school principalships, Plaintifts do advance the charge, though, that 
discrimination has insinuated into the selection of the school system's 
key administrative officers, relying on the fact that only four of the 12 
highest ruags on the hierarchy, and none of the positions at the very summit, 
are filed by Nezrccs), 

but inasmuch as at least 30% of Washington's population, and a greater 
share of the metropolitan area, are white, and since in hiring administrators 
the Foard of Education can, should and does seek talent beyond Local torizens 
in other cities" school systems (Tr. 39, 2670), thoce GES, Cae eye Wale « 
little probative value, Also, the court is mindful that centuries of ex- 
clusion and inferior education have depressed the present supply of Nesroes 
gualified to fill ranking administrative positions, For these reasons, the 
court cannot conclude that the school adiwinistration on account of race has 
refused to appoint or promote eligible Negro candidates to the crucial pusi- 
tions in the governing structure. 

C,  Sezregation of School Personnel, 

1, ‘Though asserting no claim that Negro teachers are unable to gain en- 
ployment ia the District schools because of Colon. joulepiedinibges clo, sinawiee wha! 
once hired Negro teachers are the victims of sezresation in school assi -mments, 
Ie Veaseries Of exhibits whieh Aivorss eh TOP GAG Sole {ENS ecmale es ee wllkoees 
toxether teachers, counselors and librarians into one Sin gi Cale eereyme, Whi 


cate,ory the court christens "faculty," or sometines mene lve teaciiecs ua 
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fair enough substitute, since within the "faculty" teachers heavily predom- 
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inate, The appropriate statistics follow below. 


1962-63 : 1966-67 
Elementary Schools 

Number 1004 64 es 
of 84 91 
Schools 5-997, 20 39 
with 67-85% Z 17 
Per Cent , 
Nevro B50 7) i, A iS) 10 
Faculty 15-33% 3 4 


1-157 3 8 
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is i 5 
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Number 85-1007 12 16 

of 0 

Schools 67-85% 3 7 e 

hahtels: 33-67% 6 3 

eee AGES oy. 1 0 

Ne GLY) 

Faculty 0-157 1 1 
Senior High Schools 

Nuniber 85-100% 2 2 

of e ’ 

Schools 67-85% 2 4 

wi th BS— bias 3 3 

Per Geuet LSS ] 1 

Negro } 

Faculty 0-157, 3 1 


These tabulations carry dramatic ahd sugvestive value in their own right. 
Of 135 elementary schools, 57- over 407--are minus even a single emissary from 
the other race. Only 17 of the 135 fall within the category (67-85°.) which re- 
flects the teacher racial count for the schools as a wnole; and Only ate sou 
them are cligible for the integrated 33-67% class. The truth is transparent 
that no concept of a random distribution of teachers is capable of accounting 
for On Tationaliging chesemneswitss 


2. Jhe inferences of intentional teacher segregation which arise froa 


these Pisgures are contirmed=and-elmoerated by the-aunissis belew, weieh: katcs 
fuszelier all the data on tha racial patterns of students. teachers and sclool 
2G) 


All information In these findings on the race of faculties and principals 
at the District's schools is derived from the M-series of plaintiffs! ex- 
hibits and from Court Exhibit 2. f 
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principals, 29 The first three pairs of charts show the racial concentration 
among the faculties in the elementary, junior and senior high schools, com- 
pared with the racial characteristics of the schools' student bodies; for the 
school years 1962-63 and 1966-67. In the second series we'see the correlation 
between the student racial character of the schools and the race of the prin- 
cipals who serve there, 

a, Students and faculty. 

(1) Elementary schools. 


(a) 1962-63. 


Number of Schools with Per Cent Negro Faculty 
85-100% 67-85% 33-67% 15-33%  0-15% 


85-100% 
Number 
of 67-85% 
Schools , 
with 33-67% 
Per Cent 
Negro 15=337 
Students 
0-15% 
*15 of these were 0% Negro. 
(b) 1966-67, 
Number of Schools with Per Cent Negro Faculty 
85-1007 67-85% 33-67% 15=337 O-15% _ 
Number 85-1007 
of 
Schools 67-85% 
with ‘ 
Per Cent 33-67%, 
Negro 


Students 15-337 
0-15% 


(2) Junior high schools. 
(a) 1962-63. 


Number of Schools with Per Cent Negro Faculty 
O5=1007) 67-85%. 33-67%. 15-33% -0-15% 


Nambes 85-1007, 
aoe: 67-857, | 
certcentesa0 
Students 19-33% 
0-15% 


30 ee F : 
The term "principals" shall here and hereinafter include assistant princi- 


pals. Elementary schools have one of these, if any; secondary schools two 
Onethnees 
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(b) 1966-67. 


Number of Schools with Per Cent Negro Faculty 
85-100% 67-85% 33-67% 15-33% _0-15% 


Number 85-100% 
of 4 
Schools Se 
with y 
Per Cent 322072 
Negro . 
Students Eee. 

0-15% 

(3) Senior high schools. 

(a) 1962-63. 
Number of Schools with Per Cent Negro Faculty 
8521002 675054 33-07% 915-3375 0-15% 

NuMber 85-100% 
of 


Schools 67-857 
with é 
Per Cent 33-67% 
Negro : 
Students 15-33% 


0-15% 


(b) 1966-67. 


Number of Schools with Per Cent Negro Faculty 
85-109% 67-857, 33-67% 15-33% O-15% 


Number 85-100% 
of 

Schools 67-85%, 

with ; 

Per Cent 33-67% 

Negro 4 

Students 15-33% 


0-157 
b. Students and principals. 
(1) Elementary schools. 


Number of Principals and Assistant Principals 


1962-63 1956-67 
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(2) 


85-1007 
Number 
os 67-857 
Schools 
with neta 
Per Cent 
Negro ee 
Students 
O2157 
(3) 
Number 85- 100%, 
of : 
Schools 67-854 
with ; 
SIG: 
Per Cent 33-67% 
Negro , 
Students Wish SHSV7A 
0-157; 
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not stertling degree teachers and principals have been assijned to 


where their own race mirors the racial composition of the schoois' 


bodies, 


Junior high schools. 


Number of Principals and 


1962-63 
White 


Negro 
35 


— 


Senior high schools. 


| 12 


these figures place beyond dispute is that to a signi 


Assistant Principals 


1966-67 
White 


Nevro 


58 
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In a nutshell, white schools are usually paired with white faculties, 


Negro schools with Negro faculties; and integrated schools have integrated 


faculties. 


Thus, for example, of the 109 predominantly (85-1007) Negro e: 


= 
a 


schools 


others, all but five have faculties within the 67-85% ran;e. 


n the District today, 90 have predominantly Negro faculties, 


nentary 
or 


Every schol 


more than one-third white currently is assigned a faculty more tian one-tnire 


white; at all but one of the 13 elementary schools that are more Chan two- 


the 


thirds white 


most provocative fact 


sehools bad 109% white faculties. 


centration of the relatively few white teachers in the school systen 


fatultylis 4t) lease tyssthirds white alse. 


e 
fours ycdmseaco, Lo: Of 


Tie mathenrtical 


And pene <2) the 


7 predominancl ey wee 
tigi 


possibility of On 


CS ats eae 


tively few white schools happening by chance defies calculation by wethods 


available to mere laymen. 
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The pupil-teacher-principal racial correlations which are distilled from 
these tables do not, to be sure, work out with invariable precision as to every 
school; but even: the deviations can be accounted for to a yreat extent in terms 
themselves consistent with these correlations. School student bodies, for ex- 
Amps often swiftly jump from 40% to 75% Negro, or from 75% to 95%; there- 
fore, even if the race of the faculty does respond to that of the student body, 
given the constraints on teacher transfer and the finite number of yearly re- 
tirements, a lag in time of a few years should be expected before the faculty 
accomplishes the corresponding racial change. This time lag is responsible 
for many of the deviations noted above. Only 19 of the 109 predominantly 
Negro schools in 1906-67 had other than predominantly Negro faculties; the 
Negro student dcgenuene at seven of these 19 had been less than 857% in 1962- 
63, and for each of these seven the number of Negrocs on the faculty grew 
markedly durins the four-year interval. Evidently these faculties are in 
the process of catching up, racially. Others of the 19 may well have had 
substantial white enrollment prior to 1962. 

Moreover, since 22% of al) teachers, but merely 9.27 of the students, are 
white, at all grade levels we should expect some tendency. even if the corres 
lations hold, for faculties to have slightly higher white percentaes tiran 
the student bodies. A glance at the tables verifivs that this, tendency Is 
apparent in the elementary schools and rather pronounced in the senior fisus, 


where a typical school faculty is one category less Negro than ‘the stadens 


body. It can be predicted that a like statistical inclination will be at 
work with respect to school principals, since a full 31%, of them presently 
are white. Indeed, the facts show that any school with as many as 15 whites 
is more likely than not to have a white principal; and in schools more than 
one-third white, white principals are virtually the rule. 

Finally ot eche: JOM predOainantly Negro elememiany SCRGGLS. Gi Chowk Sak 
respondinszly Nesro faculties, the court has stumbled on the fact thit 14 of 
these serve relatively affluent neighborhoods, i.e., where jeden! desea dye Wet 
come in 1960 exceeded $6,000. Of the 27 elementary schools both affluent avid 


predominantly Negro only 13 have predominantly Neyro, faculties. (Seve Ex. 


F-2.) 
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3. ‘teacher Placement Policies. 


When the raw data disclose personnel segregation as pervasive as this in 
a fornerly de jure school system, and so thoroughly matched on a school-by- 
school basis with the racial make-up of the studentry, the burden falls on the 
school administration to clear the record by showing at a minimum that racially 
neutral policies are responsible for this result, The burden shifts from 
plaintiffs in large part because the figures themselves are persuasive cir- 
cumstantial evidence of intentional segregation, but also because only the 
Board and the Superintendent have full information on their own teacher-assign- 
ment udlieresiae Postponing until Section 4 the question of how principals 
are assigned, the court now turns to the school system's teacher placement 
RC CHART ren insofar as defendants presented them at trial. 

a, 1954-55. 

Until 1954, of course, Washington school faculties were officially segre- 
gated by law. Assessing the faculty situation after the thunderbolt of Bellin: 
v. Sharpe, the Board of Education quickly arrived at two decisions which it 
publicly announced, First, for the future teacher assignments and etrans hess 
would be predicated on merit rather than race; but second, the structure of 
faculty segregation which then prevailed would not be divsigurbede an chivalteais. 
teachers would remain in their present assignments unless relocated pursuant 
to the ordinary rules governing teacher transfer, These rules will be eluci- 
dated in Section 3-c; it suffices here to say that they exclude compelling a 
teacher to transfer for the sake of integration (the Superintendent feels such 
transfers would be "totalitarian" (Tr. 77)), and that the success even of @ 
voluntary transfer request depends on such fortuities as a vacancy in the 
other school to transfer into. 

It must have been crystal-clear from the outset that teachers wouid be 
reluctant to depart from schools where they were established and secure nd 


2 


brave transfer, at their own request, into institutions with faculties from 


25 Sec Reece y. Georgia, 350 UeSe sooo (1955) 5) Chambers v- Honiersonville 
City Bd of Educ., 4 Cir., 364 F.2d 189, 192 (1966); Northcross v. board of 
Educ., 6 Cir., 333 F.2d 661, 663-664 (19604); Evans v. Buchanan, De Deli 20/7 
F.Supp. 820, 825 (1962). In Swain v. Alabama, 330 U.S. DOR TAIS2) 4 Ge 
figures were much less striking, and the challenged officials did fully ex- 
plainguheirspolicies. 
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which they had ECT ORe LG been barred because of their race. The Board's 
policies thus pluinly entailed the entrenchment and perpetuation of the teacher 
segregation of the past with a minimum of change. The court finds that at 
least a part of today's segregation is attributable to the Board's 1954 failure 
to shuffle faculties and thereby undo the de jure segregation which had there- 
tofore been the rule. (Tr. 2897.) 

This factor's contribution to present seyregation can most readily be 
discerned in a few of: the elementary schools in the Northwest where, because 
of dwindling student enrollment, teachers as they retire are sometimes not re- 
placed. Elsewhere, the influence of the inertia of the pre-1954 system seems 
slight. Eastern, McKinley and Roosevelt, the three former Division I high 
schools which within a few years of 1954 becaire predominantly Negro, today 
have 22%, 25% and 30% white faculty respectively. Cardozo and Dunbar, the 
two old Division II schools which have never lost their predominantly Sesro 
status, have 11% and 21% teachers white. The differences between the former 
three and the latter two are not great; further, it is far from clear that 
the whites teaching at the three are carry-overs from bygone de jure days; 
ard in cach of the three it is certain that at least 70% of today's raculty 
(Vizio, aldene Wezroes) attached themselves to these schools subsequent to 
Bolling. This alone attests to the speed of teacher turnover, Indeed, other 
evidence corroborates tnae the faculty turnover rate in the District schools 
is high. In a single school year (1965-66), for example, the District schools 
employed at least 750 teachers new to this system Gare; Bis ies, Sag Tate 
1948 the Strayer Report computed the turnover at 12%. (Ex. A-16, p. 53.) 
Because of speedy turnover, the perpetuation of the 1954 structure mithe- 
matically does not go very deep into the reasons why today's faculty racial 
patterns appear as they do. The court therefore turns to the tvidence re- 
specting the school system's current and recent policies for teacher place- 
Ment. ; a 

b. Intezration policies. 


First should be noted defendants’ insistence that for the past few years, 
td 


though not before, its policy has been to exert a "maximum" and Weoncenced:: 


effort to intezrate school faculties. This effort allegedly has expressed 
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itself along two fronts.. White teachers are encouraged to volunteer for 
placement in Negro schools; and when the qualifications of hypothetical ap- 
plicants for a position are exactly equal, the candidate will be preferred 
whose race will integrate that school's faculty. (Tr. 68, 69, 77-78, 107, 
2880, 2989.) The court notes that the entire discussion of these integra- 
tion policies at trial was in the context of the rules controlling teacher 
transfers from one school to another; it is a murky question whether these 
policies profess any relevance to the initial assignment of incoming teachers. 

A further caveat is that the policies are couched in terms of achievinz 
"biracial" faculties—by which the administration means simply less than 1007. 
Gfpone™races == (Ee erqeit. 73075.) lt) is evident that once token teacher in- 
tegration breaches the color barrier in a school, the school administration's 
policies slacken off, if they do not expire altogether, 

Efforts along the persuasion front, in any event, have admittedly and 
not surprisingly proved barren of fruit sm (ir. 869, D013.) For all \the record 
shows they were equally barren of effort. There was testimon. at several 
points that the Superintendent formally asked his staff to encourage teachers 
to volunteer for the inner city ghetto; whether assistant superintendents or 
others tcok any systematic action on the basis of this request Saosin 
question, It may be true that the other aspect of the poiicy—the prevision 
for resolving deadlocks a:ong candidates by considering Eace-—~hass Ledatons the 
placement of one or two Negroes in "white" schools. (Tr. 2276; see also Tr. 
3116-3117.) There is no evidence that under this program any Negro teachers 
were placed in any predominantly (85-1004) white schools or in any sciools 
west of the Park. 

ce. Teacher transfer. 

Once a teacher has been assigned to a school, his subsequent placement 
is governed by the rules for teacher transfer, explored in cae detail at 
trial. Occasionally, because of personality conflicts. the openias ol a ne. 
school, the need for specialized teachers, or reasons of like character, 
teachers are involuntarily shifced from one school to another, Other trais- 
fers are voluntary. Some of the rules coverings voluntary transfer policy 


are clear. No tenured or "permanent" teacher may transfer into any school 
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if its faculty is already 70% permanent or more; proper applications for 
transfer will be honored in the order received. 

On further standards governing treatment of transfer requests, adminis- 
tration spokesmen fell into internal disagreement. Dr. Hansen aryued that 
for the last four years transfer requests have met stiff resistance, winning 
approval only when clearly justified by considerations of health or "educa- 
tion,"' (Tr. 68-69, 2273.) Moments later he stated that his administration 
has approved Priyetets for teachers wanting to serve at schools nearer their 
homes—a factor of convenience unrelated to education or health. (Tr. D2) 

Assistant Superintendent John D. Koontz then proceeded to testify that 
the first transfer application received for a given opening is automatically 
granted, unless it offends the 70% permanent teacher rule (Tr. 2896, 3022); 
the transferor's motives, by this account, are neither investigated nor evalu- 
ated. Mr. Koontz is the officer immediately in charge of teacher transfers 
in all secondary schools, (Tr. 108, 2610.) For this reason the court re- 
solves the conflict of testimony in his favor. Furthermore, i- was Dr. Han- 
sen himself who admitted that many white teachers have transfecred trom Negro 
to white schools during the lust ten years, "not always necessarily because 
of the difference in race."' (Tr. 2275.) The court finds, as this statement 
certainly recognizes, that some white teachers originally assigned to Negro 
schools have Veo in bene ia therefrom via the transfer process. 

It is doubtful, however, that racially-minded transfers have been common 
enough to afford a complete explanation, even when coupled with the continn- 
ing influence of pre-Bolling teacher segregation, for the dearth of white 
teachers in the predominantly (85-100%) Negro schools, Moreover, there is 
no reason in the record to assume that Negro teachers once assigned to pre- 
dominantly white schools are eager to transfer away; therefore the court is 
still quite in the dark as to why the faculties of so many of the predomin- 
antly white schools are or have been so impeccably unintegrated, The missins 
inuredient, of course, in the account so far of teacher placement is the rul® 
or rules which control the initial placement of freshman teachers. On hese 


rules the court now steadies its focus. 
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d, Original teacher assignment. 

Once the decision is reached to employ a teaching candidate somewhere in 
the system, the matter returns to the assistant superintendent for elementary 
(or secondary) schools, who is responsible for the actual assignment. One 
oe recently postulated by the school administration concerning these assign- 
ments is an analogue of the 70% rule for transfers: certified teachers are 
placed, whenever possible, in schools with low percentages of permanent teachers, 

Other than this, defendants merely assert and repeat that assignments are 
governed by merit and need alone. (E.g., Tr. 69; Ex. L-4.) This is an unhelp- 
ful, evasive response. Annually a school system as large as ours with hundreds 
of vacancies each year must fill a dozen vacancies at every level, e.g., fourth 
grade, high school math. An equal number of candidates gets approved as quali- 
fied to teach in Washington's schools, at least temporarily. To say that 12 
new fifth grade teachers, to return to the example above, are sorted out among 
the 12 elementary schools needing these teachers on the basis of merit alcne 
is an expression pregnant with little if any meaning. 

Ia the record the court does find a scrap or two of evidence which bezin 
to sketch out the real assiznment processes. The Pucinski Task sbrceos reported 
that school principals informally recruit candidates for openings in their 
schools, the assistant superintendents then acceding to the preferences which 
the principals voice. (Ex. A-3, p. 44; compare Tr, 4041 with Tr. 6024.) And 
one of defendants' exhibits may or may not indicate that the incoming teacher's 


33 If these 


own preferences are consulted by the assistant superintendent, 
preferences are consulted, it is unclear whether they are respected only if 
the reasons supporting them are worthy of respect, e.g., that one school is 
an excessive distance from home even by car, (See Tr. 3042, 6023.) If these 


reasons explaining teacher preferences are not reviewed for justifiability, 


then the unhappy facts that many white teachers are disinclined to serve ia 


ee A Task Torce of the House Committee on Education and Labor headed hy 
Representative Roman C. Pucinski studied the District's school systeii dur- 
ing 1965 and early 1966 through public hearings and private investigations. 
A Committee Print summarizes their conclusions. 


33 


Ex, 40, p. 1. It is not certain whether the passage in question pertains 
to original assignment or to transfers only. 
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Negro schools (Tr. 72) and that a few Negro teachers hesitate to go to white 
schools (Tr. 2901) assume obvious relevance, as does the responsibility of 
the Board ald Scheel officials for pandering to any racial prejudices of the 
teachers. ; 

In short, what little hard evidence has been introduced concerning initial 
teacher assignment itself intimates deliberate segregation, if merely the sel f- 
segregation of the teachers condoned by school officials, Furthermore, the court 
cannot forget one remarkable fact: in 1962-63, eight years after "integration," 
in a school system short on white students and white teachers, the faculties of 
15 of 17 predominantly white schools were 100% white, Absent explanatiom—none 
was proffered—only one reasonable inference can be drawn: something resembling 
systematic segregation had been at work, And given that assumption, defendants' 
general profession of color-blindness in faculty assignment from 1954 on is ex- 
posed as misrepresentation, Apart from this, many darkened areas still are 
clinging to the architecture of defendants' teacher assignment policies, and 
it was on defendants that the duty to illuminate these areas fell. Accordingly, 
the court finds that an intent to segregate has played a role in one or more 
of the stages of the teacher assignment; in exactly which stages the intent 
has intruded—with whom primary guilt belongs: teachers, principals, higher 
school officials, or all of them—the court does not and need not pinpoint. 

#-" Placement of Principals: ; 

The factual data on principal segregation was reported in Section C-2-b 
above. The heart of this report was that neither in 1962-63 nor in 1966-67 
was there even a single Negro principal or assistant principal in any schwoot 
more than two-thirds white; this must be compared with the fact that system- 
wide 56% of all such school officials in 1962-63—and 69% currently—are Negro. 
Testimony at trial verified that none of the white elementary schools in the 
Northwest has had a Negro principal at any time since desegregation. (Ave, 

3076.) The court now seeks the explanation for these findings. Yor the rei- 
Sons stated im Section 35) thes hurden cf providing this eyplanation, the daca 


having made out a prima facie case for intentional segrezation, shifts to de- 


fendants. 
After Bolling v. Sharpe, no dismantling for principals of the old Divi- 


sion I/II structure was carried out; principals, like teachers, stayed on in 
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their 1953 assignments until their retirement, or unless transferred irtheits« 
moted pursuant to the ordinary course of school business. But, as with teachers, 
the turnover has been rapid enough to minimize the present impact Ofmthitismrcact: 
since 1958 there have been 85 appointments of principals and assistant princi- 
pals in the secondary schools alone, including all three positions at predom- 
inantly white Wilson High School. Wea, 2B9 02062) \eeethecoume win ssceline 

the sources of present racial patterns among principals, must therefore zero 

in on’ the Sout Woe standards regulating principal appointment and assign- 
ment. 

When a principalship falls vacant the school administration advertises 
for applicants. Such advertisements for the last several years have withheld 
the name of the senool although doubtless this information informally circu- 
lates. One advertisement may advert to several openings at the vee level— 
say, several elementary school assistant principalships. Those who apply then 
run the gauntlet of interviews with an examining board which looks at "creden- 
tials, experience, this, that, and the other hinge uae (lisse 2 966.) mel hemexatnin= 
ing board submits its recommendations to the Superintendent who, after indi- 
catins his own preferences, turns the files over to the Board of Educaticen, 
which must ultimately approve every appointment. If only one position is 
vacant, the victor in the competition gets that assignment. But if several 
positions are open, then, once the Board of Education identifies its several 
choices, the responsibility returms to the assistant superintendent for making 
specific assignments, matching up principal with school. 

The court, regrettably, has been given scant evidence as to the criteria 
this officer employs in deciding on these assignments, Evidence was intro- 
duced concerning his reasoning in filling assistant principalships at Eastern, 
a ghetto high school, and Wilson, the overwhelmingly white high school in the 
Nortin.est. Miss Green, a Negro, had for many years been counselor at Spincarn, 
another shetto school. Mrs. teu vélialvhite: was a tenured member of Wilsoa's 
faculty. Miss Green was assivned to Eastern rather than Wilson because of 
her wide experience with the problems of lower class Negro adolescents. Mrs. 
Carroll was kept at Wilson for reasons of her acquired feel for the problems 


of its white, college-bound student body. (Tr. 2972-2973, 2994-3001.) These 
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decisions were, as Assistant Superintendent Koontz said, "in a sense, racial. 
* k *' with respect to the "background of a person." (Tr. 2994.) 

The court at this point encounters a fork in the road, Some explanation 
must be found for the utter absence of Negro principals in the 67-100% white 
public schools—a condition which is. the product of the appointments recom- 
mended by the examining board and of the assignments made by the assistant 
superintendent when two or more principals are appointed together, That the 
examining board or assistant superintendent assigns principals to schools on 
a racial basis is one obvious candidate. However, the Green-Carroll incident 
leads the court to wonder about an alternative explanation, The court is will- 
ing to assume that, for the same reason of relevant experience the school ad- 
ministration selected Mrs. Carroll for the Wilson post, a great number of the 
other official positions in the 67-100% white schools have been filled by pro- 
moting faculty members with years of teaching experience in the school in ques- 
tion, or transferring in someone from another white school equally middle 
bee. If this is so, then the selection of those principals ior the white 
schools has not been racially based in a narrow sense, But, unfertunately, 
it also indicates that principal assignment is aidertacive of teacher assign- 
ment—which we already know to be intentionally segregatory, Since Negroes 
have been discriminatorily fenced out of teaching positions in white schools, 
it is a simple a fontions™ under this explanation, that they have not been 
eligible for the principalships in any of these schools. Because the exclu- 


sion of Negroes from administrative positions in the white schools uader 


this theory, a direct product of intentional teacher segregation, it is a fit 
subject for constitutional damnation and judicial relief. This beineysone ie 
becomes unnecessary to decide whether a substantial number of principals has 


not been recruited from within the white schools for reasons of appropriate 


experience, and if so, whether the selection of these principals was xuided 
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by a practice of deliberate sezregation, 
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III, EQUALITY IN THE DISTRIBUTION OF EDUCATIONAL RESOURCES 


Plaintiffs complain that, in dividing up the available educational 
wealth among the schools, the school administration has vepencedty favored 
white schools west of the Park, while shortchanging schools primarily at- 
tended by Negroes and especially the Negro poor. In this part of the 
opinion the court renders what findings are appropriate in the categories 
of school-resource analysis which were developed at trial, Testimony and 
argument focused chiefly on elementary schools, although the evidence 
(largely official data and reports) rather indiscriminately submitted for 
the court's consideration often documented the situation for secondary 
schools as well. When on occasion the court does not explicitly discuss 


junior and senior high schools, it may be presumed that for those categories 


no noteworthy secondary school inequalities were found. 


A. Age of Buildings, 
"The age of a school building is a factor in obsolescence and gener- 


34 


ally a criterion of safety and service,” 


The chart below shows the age 


of elementary school buildings in the District. 


1860 1880 1890 1900 1910 1920 1930 1940 1950 1960 


canbe 85-1007 
Sere EE 
pee 33-677, 
Students 15-33% 


0-157 


(Ex. E-1.) Negroes, it appears, are housed in the newest but also in the 
oldest elementary school buildings in the city; the predominantly (85-100%) 
white structures were virtually all built in the late 1920's and early 1930's. 
A disturbing fact not evident from the chart itself is that the slum schools, 
i.e., those located in areas where the median tamily income in TOS Omre 


Hie: A-16 (Strayer Report), p. 299, 
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short of $5 ,000,2> have a disproportionate share of the most ancient struc- 
tures; the median age of the ghetto school is almost 60 years. The compar- 
able age for schools with predominantly Negro enrollments .in middle-income 
or middle-class neighborhoods is only 41 years. 

The high concentration of poor Negroes in the school system's oldest 
buildings has come about not by Board of Education design, but as one con- 
sequence of its neighborhood school policy; poor Negroes happen to live in 
the vicinities of the oldest usable schools. Another outgrowth of that 
policy is the disproprotionately high concentration of Negroes in schools 
built since 1940, New schools are erected where increased density of student 
population overloads existing facilities; and the areas of mushrooming popu- 
lation within the city in the last 25 years have mostly been overwhelmingly 
Negro or rapidly in process 3 becoming so. A large number of additions 
to overcrowded existing schools have been put up in recent years; these 


schools, for the identical reason, have highly Negro enrollmer‘s, 


; \ 
B. Physical Condition and Educational Adequacy. 


Schools which have been built here in the last eight years are equipped 
with cafeterias and several other facilities, including auditoriums, health 
units and auxiliary classrooms; few of these features were known to the 
schools erected at earlier dates, Built sturdily 35 to 45 years ago, the 
schools west of the Park, although still in fine condition structurally, 
lack these facilities, 

The school buildings which date back to 1925 or earlier typically are 


"eight-room buildings with very large classrooms, poor natural lighting, large 


meqhere were 61 schools in such income areas in 1966-67 (Ex. F-2), 60 of 
which were predominantly Negro. Most of these 60 were nearly if not actu- 
ally 100% Nezro. In 1960 the median family income for Negroes in the Dis- 
trict was 54,800, for whites $7,692. Although Negro family income more than 
doubled between 1950 and 1950, that figure as a per cent of white median 
family income slipped from 64% to 62%. _ (Ex. V-9.) 


The question arises of the continuing accuracy of the 1960 income data. 
The court does not actually know and can hardly judicially notice that major 
income shifts within the city have taken place since 1960. Defendants, more- 
over, do not question reliance on the 1960 census, and indeed appropriate its 
data themselves in their own exhibits. And defendants’ expert witness, Dr. 
Roger Lennon, testified in effect that it will be sound and orthodox statis- 
tical practice to use the 1960 census figures on neighborhood income until 
the 1970 census supersedes them, 
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cloakrooms, huge open central hallways, basement toilets, and small salad 
play space or no play space at all." (Ex, A-16, p. 401.) Most of them, as 
the figures in Section A indicated, are located in the Negro ghettos; un- 
questionably they, and the newer slum schools equally, are unable to escape 
being tarnished by the cancerous squalor which characterizes the slums, 
During 1948-49 the Strayer Committee exhaustively analyzed each District 
school building, assigning numerical ratings for every school feature, from 
the topography of the site to the adequacy of the fire protection system. 
Its judgment was that 36 elementary schools, four junior highs and three 
high schools were so dilapidated or inferior that, generally, any further 
investment in them would be wasteful. It is a melancholy fact that 18 of 
the elementary schools, two junior and one senior high continue in use today 


as regular school buildings, as follows: 


Elementary Junior High Senior High 
85-100% 17 2 1 
Number : : 
of 67-85% ik 
Schools 
with 33-67% 
Per Cent 
Negro 15-33% 
Students 


0-15% 


(Ex. A-33, pp. 24-26.) Of the 20 predominantly Negro schools on this list 
all but one are located in slun areae 

During the coming six years, under a plan adopted in August 1966, the 
school system will build 71 new elementary schools, or additions to older 
structures; and 32 other elementary school buildings will be modernized. 
(Ex. 75.) Many of the’ new buildings will go up where minor population explo- 
sions have generated the need; also, however, this six-year plan aims at junk- 
ing schools whose facilities sink below a minimum level of educational toler- 
ability. (Tr. 3605.) The Board is thus in the midst of a good faith effort 
to bring all the educational plants in the city up to rudimentary levels. 
C, Library Books, Libraries, Librarians. 

Until two years ago the school administration budgeted the elementary 


schools no money at all for the purchase of library books, Any books the 


aur 


7 = ' 
ssicn ts 
ae | At tee } 
+ otaaege Wel 
~ 


and regs? 4 


sO 
Od? -yidbaee Yang 
~tad iy ag on bad 


‘e¢ Slew 
Nolled Jootsy 


CPTI RE "i GJ act? 


in ia 
HO/PU. dade sand yy fim onl 9 
1 ee PVH weve 


VaOu? Sey al 4 Mas : 
ratrwinle @qify 


ius) ey 


7208 Visas j 


¥8 AVONSE . 


eniioursa - _ 


eubeup ach wansy vep Pehl Oe b on ~ -~ 
a> Leet 7 


es a tte fala ‘ OY Lae yO fers Aas 4 of 7 
sa Piru ary Fee sea 


( 
a 


4 ? ny 
a » 4. ws eid rere 
: y a7 TTL. ake case 
ee 


‘ava as at. Deng, ‘! v | 
a ihe Sed ad * | 7 Ane egy "atiige » 


if ihe ; 
tier, ay Pied Ad “det . 
raat) i cn ie sy in - oT) ib ad ig eat 
[| an f - 7 
f ay 
"% iB ait at 
i iv ’ r set) 


: Ae My Pri Vy wats eal w na. i 


hai 
POL Ohang ris aepe 
vss shan 


tod 
yah 
_ 


schools acquired were paid for by private gifts or donated directly “ the 

PTA or other public-spirited groups; in one instance a District elementary 
school was given books by a suburban school which was enjoying a surplus, By 
June 1966 only 40 schools had as many as a thousand volumes on their shelves; 
system-wide, the average was a meager one-half book per student. No scarci- 
ties marred the predominantly white schools, however; there the median library 
books per student tally was a more impressive four and one-third. (Ex, H-3.) 
Also, the predominantly (85-100%) white high school, Wilson, had a greater 
number of library books per student than any other senior high; and Gordon, 
predominantly white, was in the upper half of the junior high rankings. 

When elementary schools have managed to gather space and books enough 
for a viable library, the school administration has sometimes intervened and 
furnished a trained librarian to manage it. In 1965-66, of 133 ier encary, 
schools, 90 had libraries, exactly half of which were presided over by pro- 
fessional librarians. (Ex. Hea ay ae Included in the 90 schools with libraries 
were all 11 predominantly white elementary schools, but only 64% of the pre- 
dominantly Negro schools and 47% of the Negro schools in slum areas. A greater 
percentage of predominantly Negro ecnoele than white had librarians, 

Sadly, even these figures on the number of libraries somewhat exaggerate. 
current reality; in at least 30 of the schools counted here as having librar- 
ies, the rooms so designated are plainly makeshift and inadequate, "a scroung- 
ing operation." (Tr. 6143.) There are, however, more hopeful signs for the 
future. Of the 45 schools without libraries in 1965-66, 26 at least had space 
which can be converted to library rooms in the near future. All schools built 
since 1950 include rooms specifically designed as libraries. Through new con- 
struction, additions and reclamation of space presently used as classrooms, 
the school administration says it intends to equip every elementary school 
with a library by 1973. And with the aid of Title II of the Elementary and 
Secondary Education Act of 1965, the individual schools are now annually 


getting half a dollar per student for library book purchase (Ex. F-7; Tr. 614); 


36 
It provides perspective to note that American Library Association minimum 


standards would require 300 elementary-school librarians for a school system 
the size of Washington's. (Ex. A-3, p. 29.) 
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the administration has identified its ultimate goal as five books neneacivert 
in each school. (Tr. 2685, 3967-3971.) 
‘*D. School Congestion, ’ 

The school administration has reckoned a figure for every Washington 
public school defining the maximum student capacity it can decently accommo- 


date. The chart below relates the extent to which the elementary schools ex- 


ceeded that capacity in 1965-66. 


Enrollment as Per Cent of Capacity 


6O07tn0Leb0 meI0 Am O0 Zee l 107 i 20V eb 30Ks 146070, 1507 


Number 85-100% 

of Ne 

Schools 67-85% 

with ~ 

Per Cent 33-67h 

Negro 5 

Student 15-33% 

Body. 0-157 

Median 

Per Cent Per Cent 
Negro Capacity 
85-100% PES 7, 
67-85% 105% 
33-67% 1127 
5 =3375 102% 
0-157 THN 


(Ex, L=-1ll.)) In short, the disparity aeraen the patterns of overcrowding in 
predominantly Negro and white echoolsan is of very striking force. Inequali- 
ties apart, the overcrowding in the predominantly (85-100%) Negro schools is 
of fearsome dimensions, These schools are in, as one school official volun- 
teered, an "emergency situation." (Tr. 2823.) In practical terms, what over- 


crowding entails is larger classes, >° the shoehorning of students into spaces 


37 The slum-area 85-100% Negro schools were slightly less crowded than the 
predominantly Negro schools generally, 


a2 The figures on overcrowding thus are strong evidence of high teacher- 
pupil ratios in the predominantly Negro schools. Dr. Hansen, questioned 
by plaintiffs at trial, directly conceded that pupil-teacher ratios were 
higher in Nezro elementary schools than in white. (Tr. 127-128.) Defend- 
ants also repeatedly argued, in the context of the per pupil expenditure 
issue, that for schools with small student bodies (e.g., the white North- 
west schools, most of which enroll less than 300 students), splendidly low 
teacher-pupil ratios are indeed inevitable. But paradoxically, ‘the Board's 
figures, which it gave to plaintiffs, who in turn introduced them into 
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never intended to be used as classrooms (see Tr. 6138), and in the worst schools, 
split or double sessions (see Defendant's Proposed Findings, p. B-10). 

For junior high schools, the predominantly white (Deal) and the integrated 
(Gordon) schools each rank among the least crowded third of all junior highs. 
For high schools the Negro/white variation is even more prominent. Wilson, 
the one predominantly white high school, has been holding constant in the 
vicinity of only 92.3% of capacity; Western (integrated), growing slowly, 
now records 101.1%. The other high schools, all predominantly Negro, reach 
at least 108.4% (Roosevelt), leaping as high as 127.1% (Cardozo). (Ex. L-1l.) 

The cure for overcrowding prescribed by the Board is construction of new 
schools in the heavily congested areas, see Sections A and B, supra, and the 
provisional aTievane of transfers from the buildings with the worst over- 
crowding into certain schools running below their student capacities desig- 
nated as receiving or "open" schools for transfer purposes. See Section I- 
E-3-b, 

E. Quality of Faculty. 

I, Teacher experience: 

Defendants volunteered the informaticn, rene by the Task Force re- 
port, that teachers in the "older schools with stable or declining enroll- 


ments,'' namely, the white elementary schools west of the Park, have had siv- 


nificantly greater teaching experience than the faculties at the Nezro ele- 
mentary schools. (Ex, Sl) p. 2; Ex, A-3, pp. 15-17.) Defendants, however, 
denigrate the significance of this attribute, picturing the young acher 

fresh from the university who may predictably turn in the superior teachin; 


performance. All this may be true, but it remains beyond denial that, other 


38 (continued) if 

evidence as Exhibit L-9, seem to show that as of October 1965 class size 
in the elementary schools bore ecnly slight relation to the race of the 
student bodies, (The median ratio in the predominantly white schools was 
29.8; predominantly Negro, 30.4; the margin of difference doubles if aver- 
azes are used rather than medians. The hizhest median ratio was for the 
07-857. wiiite scleols.) Fillmore, an elementary schoul west of the fank, 
represents this paradox in microcosm. Dr. Hansen listed it specifically 
as a school bound to have a very low pupil-teacher ratio; yet Exhibit L-9 
rates it as 31.0, a figure discernibly above the system-wide averase. The 
record thus is in an upside-down condition, each side sponsoring evidence 
hostile tc its own contention, 
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factors equal, experience is a real asset for a teacher, as it is for any 
professional. The Washington school system's pay scale, in proportioning 
salary to the number of years of teaching experience, is a testimonial to 
this fact. Moreover, it cannot be questioned that the initial few years 

of teaching make an enormous contribution to a teacher's competence. A su- 
perior percentage of teachers at the predominantly (85-1007) white pehen ee 
the Task Force report shows, have these vital first years of experience to 
fall back on. Consistent with their denial of the relevance of experience, 
defendants have no plans in the works for the mitigation of this element of 
imbalance. 

2. Faculty education. 

A greater Rmcennor teachers in the predominantly white than in all 
other elementary schools have graduate school degrees, This finding, sug- 
gested by the per pupil expenditure data, is confirmed by figures gathered 
by the Task Force, (Ex. A=-3, pp. 15-17.) 

3. Temporary teachers. 

A temporary teacher is one whose curriculae vitae is absent one or more 
of the various qualifications which the Board Del raccavion otherwise requires 
of its teachers. If, as has regularly happened in recent years, teacher 
vacancies remain unfilled. after the list of certified, qualified teachers 
has been exhausted, the heey superintendents are authorized to hire 
enough temporary teachers to staff the schools adequately. Temporary teachers 
differ from their certified colleagues in that they are incapable o acquir- 
ing tenure rights; further, while at first they and the certified teachers 
draw identical salaries, after six years their pay hits a ceiling, their temn- 
porary status forfeiting their right to the yearly pay increase which perman- 
ent teachers thrive on, The school administration's recent deletion of 
certain certification requirements will undoubtedly convert numbers of tem- 
porary teachers to peeminent eeatas! 

It was the view of the Strayer Report in 1949 that "the large percentase 
of temporary teachers employed from year to year in the public school system 
of the District cf Columbia presents an administrative problem of major con- 


cern, baffling in its implications." (Ex. A-16, p. 50.) Since 1949 the 
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problem if anything has become more acute; the number of temporary teachers 
in the schools, increasing steadily nearly every year, rose from 14.8% in 
1948 to 19.1% in 1956-57, then soared rS 40.0% in 1964-65. (Ex. A=V67epanols 
Ex. L:2.) In almost 50 elementary schools last year temporary teachers com- 
prised a majority. 

What is noteworthy is that at both primary and secondary levels the pre- 
dominantly (85-100%) white schools, and those schools alone, have escaped an 
honest share of the Burden! The chart below registers the percentage of tem- 
porary teachers on elementary school staffs in 1965-66. 


Per Cent Temporary Teachers 1965-66 
0% 10%) 20%. 30% 40% 50% 60% 707, 80% 


85-100% 
Number 
of 67-85% 
Schools 
with 33-67% 
Per Cent 
Negro 15-33% 
Students 

0-15% 


Median 


85-100% Negro, and poor: 487, 

85-100% Nezro generally: 43%, 

0-15% Negro: 20% 
(EX. Le 9s" Exc eae.) 

For junior high schools, Deal (predominantly white), with 26% temporary 
teachers, was by a wide margin in a better position than any other junior 
high; the predominantly Negro junior high schools had a median figure of 434. 
As for senior highs, Wilson, the predominantly white school, had only 31% 


temporary teachers, which is 13% below the next lowest school; the predom- 


inantly Negro high school median was near 50%. (Ex. L-9.) 
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In its only and rather belated attempt Ag equalize the dieeomen rete the 
temporary teacher situation, the school administration has recently ruled that 
_tenured teachers are ineligible for transfer into schools where 70% of the 
faculty already have permanent status, and that there is a preference for 
placing incoming certified teachers at schools with few of the same. 

Defendants, joined on this “ssf by the American Federation of Teachers, 
amicus, argue that temporary teachers are hardly inferior to those who are 
certified and permanent. Certainly the sterility of many college education 
courses, enrollment in which is one typical certification requirement, is 
very well known and widely deplored, and no claim can reasonably be made that 
every certified teacher outperforms every one of his temporary cohorts. But 
it would be unduly nee for this court to assert that the certification 
qualifications have no bearing on teacher quality. Especially for a teacher 
- in his freshman year in the schools, for example, even a mediocre college 
course in teaching methods and curricula may be of great-help. And those 
teachers who flunk the written examination the District requires have little 
to recommend them. If the school administration itself truly believed in 
the utter irrelevancy of ‘its quali rieseredat it would abolish them instantly, 
F, Textbooks and Supplies, 

The yearly expenditures in the schools for reference books, textbooks, 
and the various other school supplies run according to a uniform annual per- 
student figure which the school administration calculates. (Exit =o) aen= 
dividual school totals for a coming school year have their bases in the at- 
tendance figures at each school at the time the year before when the calcula- 
tions are made, a practice which prejudices schools with expanding enrollments; 
textbook shortages so accruing can be sie however, by emergency textbook 
allocations in the course of the school year, 

In 1964-65 the school administration, with money harvested from the fed- 
eral impact aid program, Peerse ated fini ttt textbooks and reference material 
to cure deficiencies then reported by the school principals. Approximately 
$603,000 was devoted in that school year to textbook purchases (Ex. I-1), with 
allotments included for several predominantly white schools west of the Park 


in seeming violation of the congressional injunction, quoted below, that 
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impact aid spending be aSebenkeert in the slums. 

Yearly expenditures for textbooks and supplies, thus, have been stand- 
ardized, and all schools measure up to certain minimum levels. These facts 
fall short, of course, of guaranteeing that the depth of these materials at the 
variode schools, accumulated through the years, is equitably in balance, and 
the court is aware of repeated complaints in the community of the outright 
absence of textbooks in some schools, But if such disparities do exist, 
plaintiffs have failed to bring them to light. 

G. Per Pupil Expenditures, 

The figures below tabulate the median per pupil expenditure for the Dis- 
trict elementary schools for the year 1963-64. Only expenditures from the 
schools' share of the congressional appropriation for the District are repre- 
sented here, That school year preceded enactment of two generous federal 
statutes, both of which identify slum schools as their intended beneficiaries 
(see Section H, infra); and the figures do not include grants received in that 
year under other federal aid-to-education statutes, a few of which similarly 
earmark the schools or projects for which they are intended, The data there-~ 
fore facilitate the court's exploration of the equities in the school adminis- 
tration's distribution of assets among the schools in precisely those situations 


when the policies and purposes of distribution come squarely within its con- 


trol. 

85-100% $2929? 
Number 
of 67-857 292 
Schools 
with 33-677 273 
Per Cent ; $306 
Negro 15-33% 325 
Students 

0-157 392 


These figures command our immediate and complete attention, On first 
impression it is alarming in the extreme that a sum as great as $100 separ- 


ated the predominantly (85-100%) white from the predominantly Negro, indeed 


The predominantly Negro schools in the slums came out at $294. Since 
secondary school costs greatly exceed those in elementary schools, the per 
pupil expenditure throughout the system in 1963-64 was $452. By 1965-66 it 
had grown to $528 (calculated on a slightly different basis), a few dollars 
below the national average. (Compare Ex, F-5 with Ex. 141.) 
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from virtually all the other elementary schools in the District. A review of 
the rankings further reveals that five of the eight highest-cost schools were 
predominantly white, while of the 25 cheapest schools, 23 were predominantly 
Negro and all 25 were more than half Negro. A quick rearrangement of the data 
uncovers this even more unnerving fact: the median per pupil expenditure for 
the 13 elementary schools west of the Park was $424, 

Confronted with these spectacular differentials, defendants argue they 
are paper statistics dai va unrepresentative of the educational resources ac- 
tually devoted to or expended at the various zehost ate In fact defendants 
do succeed in proving that a fraction of the $100 differential in 1963-64 can 
be accounted for by circumstances which do not betoken real inequalities in 
educational opportunities. Special, untypically small classes for enivcrens 
with physical or emotional disabilities meet in special classrooms in several 
of the predominantly white schools; the high expenditure for these few needy 
students drives the school-wide average up. Most of the higher-cost element- 
ary schools are very small; larger schools can save on certain costs which do 
not vary with the size of the school—administrators' salaries, particularly 
and on other important economies of scale. Further, many of the very high- 
cost white schools are undercrowded, operating at much less than capacity. 
This further elevates the per pupil expenditure for items, like heat, which 
remain poeaean for a school no matter what its degree of utilization. So 
wasteful in this regard are several of the white schools west of the Park that 
last year the Government Accounting Office proposed they be phased out as class 
room buildings, (Tr, 3719-3724.) The Board decided not to carry out this 
recommendation; instead it is cutting into the bounty of empty classrooms by 
converting the classrooms in a few of these schools into office Space for 
school-system administrative officials. But in other schools rooms are vacant, 

To a great extent, bobevert) derentanee! own evidence verifies that the 


comparative per pupil figures do refer to actual educational advantages in the 


40 


The court notes that school officials from Arlington, Alexandria, and Fair- 
fax County, Virginia, and Montgomery County, Maryland, testified that in their 
respective school systems there were no material variations in the per pupil 
expenditure tabulations from one school tto another. (Tr. 579-c—579-d, 656, 

- 680, 689.) 
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high-cost schools, especially with respect to the caliber of the teaching 
staff. A study of the 1962-63 per pupil expenditures disclosed that the 
average teacher salary at the 26 most expensive elementary, schools (median: 
$387) was $7,742, compared with $5,864 in the bottom 26 (median: $246). At 
defendants’ invitation, the court assumes that a like differential charac- 
terized salaries between high-cost predominantly white and all other schools 
a year later, Teacher salary is an index summarizing several factors: years 
of experience; eEnauate degrees; permanent/temporary status. The court as- 
sumes, again at defendants' invitation, that the predominantly white schools 
hold a profound advantage for each of these salary determinants, But these 
elements point with cogent force to teacher superiority in the predominantly 
white schools. | 

Even once all these excenuat one and explanations have been introduced, 
the court is still without confidence that the very disturbing $100 (or $132) 
margin has been wholly accounted for, Neither the graduate-devzree nor the 
mB ap factors can have very dramatic impact on thei per pupil ex- 
penditure: the maximum salary increase to which the extra degrees entitle 
the teacher is $500; and only a minor number of sped teachers has served 
in the schocls for as many as six years, the time when the ceiling on tempor- 
ary teachers' salaries sets in, While the Pucinski Task Force did indeed 
turn up substantial diferentes in years of experience for teachers in pre- 
dominantly white and in other schools, it is not altogether clear that these 
differences are sufficiently drastic to result in so great a spread ‘:n the 
per pupil expenditure figures. 

And other possible explanations for the differentials falter, The study 
of the 1962-63 figures discovered that teacher-pupil ratios that year were 
lower in the high-cost schools, driving per pupil expenditure upward; defend- 
ants, however, here have denied that classes are of smaller size in the predom- 
inantly white schools, and one puzzling exhibit comes to the aid of their denial. 
See Note 38 supra. That study also highlighted the age of the higher-cost 
schools, contending that maintenance costs accelerate as school buildings ap- 
proach obsolescence, But this explanation cannot be resorted to here, since 


in the main the predominantly Negro schools are older than the structures 
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west of the Park; and it is the poor Negroes who are shunted into the most 
wretchedly hoary buildings in the District. If any schools demand a fortune 
for maintenance and upkeep, it should be the likes of Shew-dunior High (1902) 
and Gage Elementary (1904) in the heart of the ghetto, not the buildings con- 
cededly in excellent physical shape beyond the Park divide. Yet the overall 
axnenateue se at Shaw and Gage ($279) are quite low. Gage, moreover, also has 
a very old buiiding and a low enrollment, factors which inexorably lead, de- 
fendants say, to higher budgets. 

H, Curricula and Special Programs, 

Following below is a catalogue of courses and extraordinary services 
offered by the Washington public school System at one or more selected schools, 

1, Kindergarten. 

Unlike many American urban school systems, the Washington schools have 
avoided cadertarine responsibility for providing kindergarten education on a 
univetsal basis. At rendanice at kindergarten is not compulsory. (Tr5183)', 
even posaitie on a voluntary basis unless the neighborhood Sees achool 
has a surplus of classroom space after its first-through sixth graders have 
been taken care of. As a matter of fact, space in the white elementary schools 
is liberally available; every youngster in those neighborhoods applying to 
enroll in kindergarten is accommodated. (Tr. 626.) But at many Nezro schools 
there are waiting lists. (Tr. 627.) "From 1956 to 1965, 6,236 children on 
waiting lists for kindergarten were denied admission for lack of space."" (Ex, 
A-3, p. 10.) 1965-66 began with 445 children inscribed on the waiting lists 
at the various schools, 100 of whom remained thereon through the finish of 
that school year, (Tr. 626.) Forty-five youngsters were excluded last 
September from kindergarten in two predominantly Negro elementary schools 
alone. (Tr. 6184-6185.) Other schools have rather unsatisfactorily evapor- 
ated their waiting lists only by shortening kindergarten class time to as 
little as two hours a day, then running three sessions each day consecutive- 
ly. (Tr. 4068-4069. ) 

If oversubscription prevents a five-year-old from enrolling in his own 
school's kindergarten class, he may——-despite the neighborhood rule—sign up 


at any other elementary school able to advertise kindergarten vacancies; but 
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his parents apparently must cceety his transportation, (Tr. 6184.) 

It is not clear whether the six-year building program now in its initial 
stages, apart from the question of whether it will be outstripped by unpre- 
dictedly rapid population spurts, has as one of its objectives the creation 
of enough class space to afford every interested youngster a kindergarten 
experience in his neighborhood school, 

2. Honors Track. 

Only a small number of predominantly Negro elementary schools offer the 
Honors "Track," the highest rung in the school system's track system of ability 
grouping. By contrast, virtually all of the predominantly white elementary 
schools have Honors Tracks. These figures will be arrayed in the findings 
on the track system below. 

3. Model School Division. 

The most ambitious enterprise launched by the school system in this decade 
is the Model School Division, a geographically compact area in the Northwest 
an a 25 schools, most of them in the Negro ghetto, inclucing 13 at the 
elementary level. The Division is to function as a laboratory for education- 
al experiments aimed at alleviating students' cultural and academic deficien- 
cies; the hope is that the more successful innovations can be applied to the 
entire school system, or at least to all those local schools which must regu- 
larly cope with underprivileged youth. Approved by the Board of Education 
in 1964, the Division swung into operation in March 1965, and b;, fall 1965 
75 projects had been initiated, including ungraded primary classes remedial 
reading instruction using modern techniques, and occasional visits to the 
theater, A year later, however, only one of these projects had proved itself 
unequivocally worthwhile, an eetashes teacher-training program (Tr. 478-479); 
and the Division had run into serious criticism from the Pucinski Task Force, 
which suggested that it "to Aap has been, for the most part, a deplorable 
disappointment." (Ex. A-=3, p. 70.) 

The Division has been financed primarily by the Office of Economic Op- 

portunity under Title II of the Economic Opportunity Act of 1964, 42 U.S.C. 
$5 2781-2791 (1964), as amended, via the United Planning Organization, Wash- 


ington's community action agency. The Economic Opportunity Act generally 
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requires a 10% local contribution, § 2788, but that may be met by imputing 

the value of volunteers' services. Presently at least one of the Division's 
important programs is being funded under Title I of the Elementary and Second- 
ary Education Act of 1965, 20 U.S.C, §§ 241-a—241-1 (Supp. I 1965).  Addi- 
Stone backing has come from other titles of the 1964 Act, and also from the 
U. S. Office of Juvenile Delinquency under 42 U.S.C. § 2542 (1964), the Ford 
Foundation, and a few generous private corporations, (Ex. 1, p. 34.) 

4. Impact aid programs. 

The federal impact aid legislation, 20 U.S.C. §§ 236-244 (1964), which 
requires no matching funds, supplies. federal financial assistance to school 
aternieed whose tax base is cut into by federal ownership of local property, 
or which enroll large numbers of children who live on federal property. On 
the theory that the District of Columbia is sufficiently compensated by the 
public school component of the general appropriation it annually receives 
from Congress, until 1964 it had not been eligible for impact aid grants. In 
that year Congress, noting that if any school district is federally impacted 
Washington's is, amended the statute to include the District. 20 Us. Go § 
244(8) (Supp. I 1964). This amendment, stapled to the Naticnal Defense Edu- 
cation Act Amendments of 1964, was acquiesced in by the House managers at 
conference, They reported back to the House as follows: 3 

"It * * * is the opinion of the conferees that insofar as is 
consistent with good educational administration, these funds be 

used to improve the quality and standards of the educational of- 

ferings in the underprivileged attendance areas of the city," 

H. Rep. 1916, 88th Cong., 2d Sess., p. 14 (1964). 

The District's impact aid allowance, as determined by the statutory 
arithmetic, is $4,300,000. This the District received in full for 1965-66 
and 1966-67, after having hastened to collect a quarter of this figure at 
the tail. end of the school year 1964-65. (Ex. I-7.) The most expensive items 
in the portfolio of 40 programs subsidized by impact aid in 1965-66 were extra 
school counselors ($470,000), additional school supplies including charts and 
globes ($459,000), and free breakfast and other kitchen provisions, 

_ 5. ESEA programs. 
The Elementary and Secondary Education Act of 1965 was the expression of 


a crucial new federal commitment to the vitality of public school education. 
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Title I of that Act held out the lure of 100% federal assistance for programs 
which engage the "special educational needs of educationally deprived children." 
20 U.S.C. § 241(a) (Supp. I 1965). The District's annual entitlement under: the 
Title I formula is more than $6,350,000. (Ex. I-7; Ex. I-8.) Included for 
1965-66 was $1,270,000 for "environment improvement" of slum schools, almost 
$1,000,000 for efforts to identify at an early age those youngsters who in high 
school will be particularly "drop-out prone" (Tr. 588), and $125,000 for an 
early-morning curriculum of calisthenics followed by hot breakfasts for ghetto 
children, 

6. WISE, 

The southern half of the region west of Rock Creek Park is Washington's 
most thoroughly integrated area, both residentially and in school enrollments. 
The District hopes to make this area more attractive, and hence more stable, 
by etrencthenine the junior and senior high schools under a program now in 
gestation dubbed Washington Integrated Secondary Education, or WISE, (Tr. 
462-466.) The WISE prospectus optimistically envisions "maximum community 
involvement," "a vital, dynamic attitude * * * on the part of school adminis- 
trators and staff," and freewheeling student discussion of "controversial 
issues."' (Ex. I-6.) 

The energy driving WISE will be federal grants. On the theory that 
slightly less than a third of the students within the WISE boundaries come 
from comparatively poor neighborhoods, the District applied $30,000 of impact 
aid funds for WISE in its planning stage. (Tr. 466-467.) If officials finally 
determine that impact aid can properly be applied to WISE, it will provide all 
the financing when WISE at last begins its career in earnest; if unavailable, 
the school administration will turn to Title III of ESEA, 20 U.S.C. §§ 841- 

848 (Supp. I 1965) (innovative projects; not limited to slum schools) or other 


federal ‘sources. - (Ex. N-11; Tr. 462, 2659.) 


Te Miscellany. 


There are additional federal statutes which bestow benefits on some but 
less than all of Washington's schools. Under the special milk program, 7 U.S.C. 
§ 1446 (1964), for example, milk is distributed daily at low cost in schools 


serving low-income areas, And the schools won an $85,000 grant from the Office 


of Education for experiments dealing with the proglems growing out of desegre- 
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gation. Beyond all these federal programs stand a number of projects spon- 
sored by PTA's or various private benefactors which likewise are selective 
among schools in tet impact. As one instance, the Eugene Meyer Foundation, 
to which the community certainly owes its gratitude, has financed a cluster 
of enterprises under the rubric United Service Corps. Drawing in volunteers 
from the affected communities, these programs provide children in certain 
underprivileged schools with an array of academic, cultural and athletic 
opportunities. (Ex. 1, pp. 1-32.) 

Finally, according to the School Board's publication Innovations in 
Instruction (Ex. 1), there is a handful of programs each operating in one 
or a few schools, the cost of which the Board of Education itself defrays out 
of its share of the ateriets congressional appropriation. At Cardozo High 
School, for example, 60 students have participated in career training and 
placement sessions. Jefferson Junior High is currently experimenting rather 
successfully with its curricula and with new methods of class und school 
organization. 
I. Individual Schools in Transition. 

Defendants focus attention on five elementary schoo.s which switched 
from white to Negro majorities between 1962-63 and 1965-66, offering data 
in support of the argument that the educational resources devoted to these 
schools increased over these years, or at least that the schools held their 
own, These schools are Congress Heights (from 4% Negro to 53%), Shepherd 
(from 18% to 53%), Takoma (from 49% to 65%), Draper (from 49% to 91%), and 
Hendley (from 40% to 91%). The rear caution is alerted by the fact that 
defendants have omitted to mention or introduce figures for three other schools 
in which Negroes captured the majority between these years: Randie Highlands 
(from 11% to 58%), Ketchem (from 9% to 58%), and Jackson (from 16% to 59%). 

Even for the schools they select, defendants have failed to show that 
their racial transitions have been unaccompanied by any restraints on their 
receipt of educational resources, except for library books where the increase 
in their number of volumes was very substantial. In four of the five schools, 
the number of certified peace improved over the course of these years; but 


in every one of the five the number of temporary teachers also went up. (Ex. 
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21.) It is very doubtful that the overall increment for the five of one 
librarian and two counselors is anything but representative of like increases 
in the Washington schools during this period system-wide. _ Finally, between 
1962-63 and 1964-65 the per pupil expenditure at these five schools increased 
by an average of $14. (Ex. 23.) But between 1963-64 and 1964-65 (the only 
years for which the requisite figures are available), two of the three schools 
not mentioned by defendants incurred losses in the per pupil expenditure 
figure, (Ex. F-1; Ex, F-8.) And what is more conclusive is that during these 
years the average expenditure per student throughout all the schools advanced 
nearly $30. (Ex. F-5.) 

J. Conclusion. 

The collapse, however, of defendants’ argument above entails no signifi- 
cant consequences. What the demonstration was apparently intended to repel 
was the idea that the Negro schools have been deliberately and discriminatorily 
deprived of supplies by school officials. This, indeed, is one aspect of 
plaintiffs' argument. But it is not one which the court can accept. The 
causes of the inequalities are relatively objective and impersonal. School 
officials can and should be faulted, but for another reason: that in the face 
of these inequalities they have sometimes shown criminally little concern. It 
is one thing, for example, when crowded residential conditions shut Negro 
children, and they alone, out of kindergarten in the nearby schools; it is 
another matter entirely when, confronted with this awful situation, school 
officials stand idly by, circulating promises of more adequate school build- 


ings years hence, but acquiescing in the present injustice by their psssivity. 
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IV. THE TRACK SYSTEM 


The Districts Columbia school. system employs a form of ability grouping 
commonly known as the track system, by which students at re elementary and 
secqndary level are placed in tracks or curriculum levels according to the 
school's assessment of each student's ability to learn, Plaintiffs have al- 
leged that the track system—either by intent or by Spree erneneri eer eratie 
discriminates against. the Negro and the poor. In support of this claim they— 
and the defendants in meeting it—have introduced a massive array of testi- 
monial and documentary evidence. The court will first turn its attention to 


the beginnings of the track system before moving on to a discussion of the 


evidence concerning the present-day operation of ability grouping in the Dis- 


trict. 
A, Origin. 


The track system was approved for introduction into the Washington school 
system by the Board of Education ne 1956, just two years after the desegrega- 
tion decision in Bolling v. Sharpe. As Superintendent Hansen has conceded, 

"to describe the origin of the four-track system without reference to desegre- 
gation in the District of Columbia Public Schools would be to by-pass one of 
the most significant causes of its being. Desegregation was a precipitant of 
the four-track development in the District's high schools * * *,"' t Plaintiffs, 
citing this concession and certain observable segregatory effects of the track 
system, have claimed that the principal motivation behind the system was and 
is to resegregate the races in violation of the Bolling decision. Defendants 
have denied this, arguing that the track system is and always has been a legi- 
timate pedagogical method of providing maximum educational opportunity for 
children of widely ranging ability levels; and that any racial effect is but 
an innocent and unavoidable coincidence of ability grouping. 

There is evidence which on ocd face supports defendants' claim that racial 


considerations were irrelevant to the decision to adopt the track system. Yet, 


41 
Cc, Hansen, Four-Track Curriculum For Today's High Schools 7-8 (1964) (Ex. 


B-11, hereinafter also cited as Hansen)., See generally Tr. 207-227, 234-237, 
. 239-240, 368-382. 
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as in certain other administrative decisions where defendants have purported 
to act without regard to race, the taint of segregation hangs heavy over their 
‘ actions. Although Dr. Hansen has maintained that the origins of the four- 


42 


track curriculum "clearly precede the event of desegregation," there is no 
escaping the fact that the track system was specifically a response to problems 
created by the sudden commingling of numerous educationally retarded Negro stu- 
dents with the better educated white students. 

On May 17, 1954, the day Bolling v. Sharpe was handed down, there were 
44,897 white students (43%) and 59,963 Negro students (57%) in the District 
schools. By the following September 73% of the schools were—in varying de- 
gree—racially mixed, Until that time no one was aware of the overall achieve- 
ment level of the Negro students because achievement scores had not been re- 
ported on a city-wide basis in the old Division Il (Negro) echoes? However, 
soon after integration Dr. Hansen, then Assistant Superintendent in charge of 
senior high schools, began to receive "reports of very serious retardation in 
achievement in the basic skills * * 043 The results of a reading and arith- 
metic achievement test taken by tenth grade students early in 1955 and for the 
first time reported on a city-wide sent confirmed the reports: (1) Both read- 
ing and arithmetic scores ranged from second to beyond twelfth grade; (2) near- 
ly 25% of the students were at or below. sixth grade level in reading, and 44% 
were at or below sixth grade level in arithmetic.” The low achievers were 
predominantly from the Division II schools. (Tr. 381.) It was the discovery 
of this large number of academically retarded Negro children in the school sys- 
tem that led to the institution of the track system, 

Given these unhappy consequences of "separate but equal” education, Super- 
intendent Hansen cannot be faulted for moving in 1955 to treat the casualties 
of de jure segregation. The court is persuaded that Dr. Hansen personally was 


then and is now motivated by a desire to respond—according to his own philoso- 


phy—to an educational crisis in the District school system. On the other hand, 


42 Hansen 8. 


43 Id, at 12. 
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the court cannot ignore the fact that uneil 1954 the District pence? t vars 
by direction of law operated on a segregated Nasi et It cannot ignore thie 
_ fact that of all the possible forms of ability grouping,’ the one that 
won acceptance in the District was the one that—with the exception of com- 
pletely separate schoalet tavctvas the greatest amount of physical separa- . 
tion by grouping students in wholly distinct, homogeneous curriculum levels. 
- It cannot ignore that the immediate and known effect of this separation would 
be to insulate the more academically developed white student from his less 
fortunate black schoolmate, thus minimizing the impact of integration; nor 
can the court ignore the fact that this same cushioning effect remains evi- 
dent even today. Therefore, although the track system cannot be dismissed 
as nothing more than:a subterfuge by which defendants are attempting to avoid 
the mandate of Bolling v. Sharpe, neither can it be said that the evidence 
shows racial considerations to be absolutely irrelevant to its adoption and 
absolutely irrelevant in its continued administration, To this extent the 
track system is tainted, 46 
The court does not, however, rest its decision on a finding of intended 
racial discrimination. Apart from such intentional aspects, the effects of 
the track system must be held to be a violation of plaintiffs' constitution- 
al rights. (See Opinion of Law.) As the ‘evidence in this case makes pain- 
fully clear, ability grouping as presently practiced in the District of 
Columbia school system is a denial of equal educational opportunity to the 
poor and a majority of the Negroes attending school in the nation's capital, 
a denial that contravenes not only the guarantees of the Fifth Amendment but 
also the fundamental premise of the track system itself. What follows, then, 


is a discussion of that evidence—an examination of the track system: in 


theory and in reality. 


45 See, e.g., Anderson, Organizing “Groups for Instruction, in Individualiz- 
ing Instruction 239 (1962) (Sixty-first Yearbook of the National Society for 


‘the Study of Education); Guggenheim, Grouping and Pupil Progress, in New 
Frontiers in Education 179 (1962). 


46 this taint has haunted the track system since its inception, many refus- 
ing to believe the plan has other than racist motives, See Hansen 69, 138. 
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B. Track Theory. : 
Basic to an understanding of the csaflict between the parties in this 


_lewsuit is an appreciation of the theory thet motivates the track system as 
it operates in the District scheol systen, The most comprehensive statement 


of that theory can be found in Dr, Hansen's book, Four Track Curriculum For. 


‘Today's High Schools, published in 1964.47 Although Dr. Hansen disclaims full 


responsibility for creating the track system, a reading of his book leaves no 


doubt that it was his firm guiding hand that shaped that system in its essen- 


48 


tial characteristics. Thus, as principal architect of the track system and 


as Superintendent of Schools, Dr. Hansen presumably can be looked to as the 
authoritative spokesman on the subject. 

Purpose and philosophy. Dr. Hansen believes that the comprehensive high 
school (and the school system generally) must be systematically organized and 
structured to provide differing levels of education for students with widely 
‘differing levels of academic ability. This is the purpose of the track sys- 
tem. In ererestie the track system's eh cabpay Dr. Hansen has said, "Every 
pupil in the school system must have the maximum opportunity for self-develop- 
ment and this can best be brought about by adjusting curriculum offerings to 
different levels of need and ability as the pupil moves through the stages of 
education and growth in our schools.” (Ex. 9, C-16: How We Are Meeting In- 
dividual differences.) And he has identified as the two objectives on which 


the track system is founded; "(1) The realization of the doctrine of equality 


of education and (2) The attainment of quality eancation ae 


bed See Note 41 supra. Actually, only by reading this book in its entirety 
can one get the full flavor of the philosophy of the track system. 

ie See generally Hansen chs. 1, 3. During 1955, a working committee composed 
of high school principals and other school personnel worked with Dr. Hansen, 
then Assistant Superintendent in charge of senior high schools, in developing 
the track system (ibid.; Tr. 226, 376-377). The plan was finally approved in 
1956 and introduced into the tenth grade classes that year; in 1957-58 the 
track system was extended to the eleventh and twelfth grades; and by 1959 had 
been adopted in the elementary and junibr high schools. (Tr. 226-227, 377) 


7 Hansen 50. Elswhere he has expressed as the school system's goals those 


set by the President's Commission on National Goals in 1960: "To guard the 
rights of the individual. To ensure his development. To enlarge his oppor- 
tunity.” (Ex. 9, C-16.) (Emphasis in original.) 
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student types. Within che stusvat body Dr. Hansen sees generally four 
types of students: the intellectually gifted, the above-average, the average, 
and the retarded. He assumes that each of these types of students has a maxi- 
mum level of academic capability and, most importantly, that that level of 
april ity can be accurately ascertained. The duty of the school is to identify 
these students and provide a curriculum commensurate with their respective 
abilities. Dr. Hansen contends that the traditional school curriculum--in- 
cluding the usual eaten method of ability grouping--does a disservice to 
iecetat either end of the euitityispec trim! 

The gifted student is not challenged, so that he becomes bored, lazy, 
and perhaps performs far below his academic potential; his intellectual tal- 
ents are a wasted reecurcd: The remedy lies in discovering the gifted student, 
placing him with others of his own kind, thereby stimulating him through this 

select association as well as a rigorous, demanding curriculum to develop his 
intellectual talent.” Indeed, "the academically capable student should be 
required as a public necessity to take. the academically challenging honors 
curricula.” 

On the other hand, continues Dr. Hansen, the retarded or “stupid” stud- 
ent typically has been forced to struggle through a curriculum he cannot 
possibly master and only imperfectly comprehends. Typically he is slow to 
learn and soon falls behind in class; he repeatedly fails, sometimes repeat- 
ing a grade again and again; he becomes isolated, frustrated, depressed, and-- 
if he does not drop out before graduation--graduates with a virtually useless 
education. Here the remedy is seen as separating out the retarded student, 
directing him into a special curriculum geared to his limited abilities and 
designed to give him a useful "basic" education--one which makes no pretense 


of equalling traditionally taught Biericdies 


Hansen: 161-163. 


Sl id. at 168. 


Be Id. at 131-135. 
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In short, Dr. Hansen views the traditional school curriculum as doing 
too little for some students and expecting too much of others. As for the 
latter type, whom Dr. Hansen characterizes as "the blue-collar student,” 
going to school--a "white-collar occupation"--can be an artificial experi- 
ence. 

"twelve years of white-collar experience is unrealistic preparation 
for the young man or woman who will suddenly make the change into work 
clothes for jobs in kitchens, stockrooms, street maintenance or build- 


ing construction.. 

* * * * * * * 

"One reason [for education's failure to meet the needs of the blue- 
collar student] * * * is that it is at best an environment artifical- 
ly created for the education of the young. From the beginning of his 
career in school, the child enjoys the comforts of a protected and 
unrealistic environment. Most of the Nation's classrooms are insu- 
lated from reality. To many students what happens in the classroom 
has little connection with what happens outside the classroom. 


"another reason * * * is that the school environment excludes most 
of the sterner discipline of the work-a-day world. * * #753 


Tracking. In order to tailor the educational process to the level ap- 
Bree ane to each student, Dr. Hansen adopted the track system Each track 
is wee a to be a separate and self-contained oretce tom witli, the educa- 
tional content ranging from the very basic to the very advanced according to 
the track level. In the elementary and juntor high schools three levels are 


used; Basic or Special Academic”* 


(retarded students), General (average and 
above-average), and Honors (gifted). In the senior high school a fourth level 
is added; the Regular Track, a college-preparatory track intended to accono- 
date the above-average student. 

The significant feature of the track system in this earard is is emphasis 
on the ability of the student. A student's course of instruction depends upon 
what the school system decides he is capable of handling. "It took a while 


for everybody on the [working] committee to understand that ability was to be 


the primary key to the placement in a curriculum sequence, and that this factor, 


not the subject-matter emphasis, was one of the unique characteristics of the 


four-track system.""> 


53 id, at 76-77. 


54 me lowest track was designated “Basic” until 1965 when the more neutral 
term "Special Academic” was adopted. 


55 Hansen 44. (Emphasis in original.) 
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Plexibility. Dr. Hansen, vaile assuming that some students can be edi ~~ 
cated to their maximum potential in ene of the four curricula, also abtici- 
pates that not all students will aeatly or permanently fit'into a track. 
Thus a second important asguaption wnterlying the track system is that truck- 
ing will be a flexible process. Flexibility encompasses two things: Fir-~ 
although a student today may demonstrate an ability level which calls, for * 
exanple, for placement in the General Track, @ constant and continuing effort 
must be made to eeeare that he is at his true ability level. This calls for 
instruction directed toward correcting any remediable educational problems 
which account for the student's present poor performance; and it calls for 
close analysis and counselling to determine whether these remediable de- 
ficiencies exist and when they have been: sufficiertly corrected. when the 
latter is determined, the student is to be upgraded torte next higher track 

- Second, even though a student may not be in a position to make an across-the- 
board move from one track to another, his ability level may be ‘uci that he 
neecs 10 take courses in two track levels on a subject-by-subje.t basis. 
This process, known as cross-tracking, is critical: it is the mechanism 
the system relies upon to essure that studerts whose ability levels vary 
according to particular subjects are not thwarted in developing their strong 
areas because their weak areas result in their being placed in a lower cur- 
riculum level. It also serves as a way of selectively raising the intensity 
of instruction on a subject-matter basis as a part of the process of gradu- 
ally upgrading a student. 

Fundamental assumptions. To summarize, the track system's approzchr is 
twofold. The separate curriculum levels are for some the maxinum @ducatioa 
their abilities permit them to achieve. For others, a track is supposea tu 
be a temporary assignment during which a student's special erehiens are identi- 
fied and remedied in whatever way possible. The express assumptions of this 
approach are three; - First, a child's maximum educational potential can and 
will be accurately ascertained. Second, tracking will enhance the prospects 

_for correcting a child's remediable educational deficiencies, Third, tr: %- 


ing must be flexible so as to provide an individually tailored education {-r 


students who cannot be pigeon-holed in a single curriculum. 
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C. The Tracks. 
1. Honors. 

Purpose. The Honors Track is for the gifted student, its purpose 
being to provide him with an enriched, accelerated curriculum and to stimu- 
late scholarship by placing him with similarly gifted students. (Ex. 9, C-16; 
Ex. B-ll, pp. 162-163.) 

Criteria. Elementary school children are eligible for Honors classes 
upon "recommendation by the principal and teacher, based upon the pupil's 
school record and physical maturity with achievement at least one year beyond 
national norms in reading and arithmetic * * *." (Ex. 9, C-16.) 

At the junior high school level the student is judged in terms of the 
following: "1. Scholastic ability; 2. History and good study habits; 
3. Emotional. and physical stability; 4. Achievement-test scores above 
grade level in English and mathematics; 5. Interest in being in the Honors 
Track; 6. Approval of parents and principal.” (Ibid.) 

For senior high schoo] the criteria are as follows: 

“The student is admitted to this curriculum only or his own elec- 
tion and only if he is eligible. Eligibility for the hcnors curricu- 
lum requires the following: (a) demonstrated ability to do difficult 
academic work as shown b; previous academic record; (tb) ability to 
read two or more grades above grade level; (c) achievement test scores 
in the upper quartile in standardized tests in language and mathematics: 
(d)’ mental ability indicated to be in the upper quartile; (e) emotional 
and physical stamina for difficult work; (f) demonstrated enthusiasm 
for honors placement; and (g) the written approval of parents or guard- 
ians. 

"Yf a student shows a general aptitude for honors placement, he mav 
be programmed in the curriculum even if he is deficient in up to two 
of the foregoing prerequisites.” (Ex. B-1ll, p. 52)°° 

Structure. Honors classes do not begin until the fourth grade. 
(Tr. 242) At that time an eligible student may be placed in a separate Horcrs 


class at his own school, if there are enough other eligible students to wartant 


setting aside classroom space and assigning a teacher. (Tr. 6189) If there 


°2 In another section of his book Dr. Hansen notes that originally an I. cf 
115 was a cutoff point for Honors, but experience required greater flexibil- 
ity. (Ex. B-ll, p. 153.) An interesting contrast is another version cf Hon~ 75 
criteria, attributed to Assistant Superintendent Koontz, in a 1961 Curricule. 
Handbook published for District high school students by the D. C. Congres. of 
Parents and Teachers and approved b; the schoo! system, (Tr. 359) There ©. 

1Q requirement wes stated as 130 or above, although it was noted that tn:s re- 
quirement could be relaxed. (Ex. G-l, p. 4.) 
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are not, apparently an Honors group might be organized within the regular 
classroom (Ex. 9, C-16)--al though this would seem to be contrary to the 
concept of having wholly separate curricula. More commonly, the student 
has to transfer tothe nestaae school having an: Honors class to obtain such | 
instruction. (Tr. 6121, 6189-6190) 
Curriculum. In elementary school the Honors curriculum is an ac- 

celerated and enriched version of the standard curriculum, (Tr. 4032-4034; 
Ex. 9, C-16; Ex. 95) The same is generally true for the junior high school; 
in addition, some senior high school subjects are offered to ninth graders. 
(Ex. 9, C-16) 

In senior high school the content of the various curriculum levels is 
significantly different, as are graduation requirements. To graduate from 


the senior high school Honors Track the student must complete 18 Carnegie 


7 1 
unstssc 16 of which are required and-1 /2 


elective. The required subject 
areas are English (4 units), mathematics (Algebra I and II, and vlane geom- 
etry; vusrey foreign language (4 units), social studies (anci nt-medieval 
history, U. S. history, and U. S. government; 2/2 units), and science (bi- 
ology, chemistry and physics; 3 units). (Ex. B-11, p. 60) There is a wide 


selection of electives, including many advanced academic subjects. CEx, Cal, 


pp. 3-13) 


2. Regular. 
Purpose. This is a college preparatory track, found only ar the 
senior high school level. It “provides the hard-core of academic offerings 
normally required for college entrance.” (Ex. 9, C-16) According to Dr. 


Hansen, it merely continues the advanced curriculum found in all high schools 


having a two-level curriculum sequence (i.e., college preparatory and termina’ 


(Ex. B-1l, pp. 35-183), although he suggests embodying it in a track level 
tends to enhance its prestige and effectiveness in stimulating scholarship. 


(id at 41) 


Sai 
One Carnegie unit is given for each subject taken five days @ week for 


one academic year. 
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Criteria. To quality for the Regular Track the student must have: 

"se « * (a) demonstrated ability to do academic work successfully 

as indicated by the student's scholastic record; (b) ability to 

read at grade level or above; (c) achievement scores in standard- 
ized tests at or above grade level in language and mathematics; 

(d) mental ability at or above high normal; (e) physical and emo- 

tional stamina to undertake a demanding program of studies; (f) 

interest in doing college preparatory work; and (g) written ap- 

proval of parents or guardians.” (Ex. B-1l, p. 52) 

Another version of these requirements anedudes the statement that the student 
must have "generally, ‘high normal 1Q, or above * * *." (Ex. G-l, p. 14) 

Curriculum. Sixteen Carnegie units must be completed to graduate 
from the Regular Track. Of these, 10'/2 are in these required subjects: Eng- 
lish (4 units), foreign language (2 units), mathematics (algebra, geometry; 2 
units), science (biology, chemistry or physics; 1 unit), and social studies 
(U. S. history, U. S. government; 1/2 units). (Ex. B-ll, pp. 60, 62) As in 
the case of the Honors curriculum, offered electives include a number of ac- 
vanced academic subjects. (Ex. G-l, pp. 13-23) 

3: General. | 

} Purpose. At the elementary and ate: high school levels the Gen- 
eral curriculum serves the bulk of the students, @xcepting only those coisi'- 
ered bright enough for Honors or slow enough for Special Academic. (ir 2336- 
234; Ex. 9, C-16) 

At the senior high school level, however, the nature of us General Track 
becomes more specific. It is expressly a curriculum Sees serve stud- 
ents of normal intelligence levels who plan to go to work immediately upon 
graduation.” (Ex. 9, C-16) 

Curriculum. For elementary and junior high schools the Genera? 
curriculum is simply a normal primary or secondary program. (Tr. 4933-434; 
Ex. 9, C-16; Ex. 95) However, given the fairly broad range of ability leveis 
in the General Track, there is subgrouping of students so as to narrow the 


range of differences; thus there may be a slow General group and a fast Gener! 


group. (See Ex. 9, C-135) 
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In senior high school, ink 
General curriculum is woca tionstty oriented. (Ex. G-l, pp. 26-38; Ex. 9, 
C-16; Ex. B-11, pp. 63-67) Students who desire a college preparatory cur- 
riculum must, for the most part, elect courses from the Regular rack: but 
may do so only if qualified for the more advanced instruction. (Ex. B-1ll, 
pp. 63-65) (See Section E, infra.) Sixteen Carnegie units are required 
for graduation, 7!/2 of them in these required subjects: English (4 units), 
mathematics (general die twene trae! business arithmetic, or--if qualified-- 
algebra; 1 unit), science (descriptive biclugy; 1 unit), social studies (U. S. 
history, U. S. government; 173 units). (Ex. B-ll, p. 64) 


4. Special Academic (Basic). 


Purpose. The Special Academic ‘Track is for those students who have 


AL J 7 


been variously described as "slow learners, retarded, academically re- 


tarted,” ted Go fed slow learners,” or "stupod.” (Tr. 233, 400-491; Ex. B-21, 
pp. 37, 46, 48, 131-132) Its purposes are to provide a useful education for 
students whose limited abilities prevent them from successfully participatiry 
in the vormal curriculum; and to give remevia) instruction in the basic s: > 

jects: -especially reading and arthmetic--te those students who can eventus!.~ 


qualify for upgrading to the General curricuJum. (Ex. B-1ll, pp. 48, 67; Ex. 


9, C-16) 


Criteria. In general, the critcrma for Special Academic Track 
placeinent are inability to keep up with the noxma!l curriculum, emotionally 
disturbed behavior, an IQ of 75 or below, aici Serene performance on 
achievement tests. (Tr. 233, 257, 323) 

In junior high “in order to be transferred troa Basic to General Track 
in general the student must be functioning xt no more than 2 years helov 
grade leyel in reading and arithmetic. * # # In cases where the pupil cc. 
not meet this standard BUT there is evidence of diligence, recent growth, 


and good study habits in the fundamental skiJ}s, the student may be give 


trial placement in the General Track.” (Ex. 9, C-16) (Emphasis in origi:. 
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Hilde oF w more years below grade level 
as shown by achievement tests (at Sixth grade or below in reading 
and mathematics. in. the: ‘ninth: grade) ; (b) his preceding academic 
record shows him to be ufeaBl@ to cope at a minimum level with tra- 
ditional content in language and mathematics; (c) his teachers be- 
lieve him to be in need of placement in the basic track; (d) his 
. mental retardation is pms sir; by an I.Q. index of 75 or below. 
(Ex. B-11, pp. §2-53) 
Dr. Hansen has said that "academic retardation in this curriculum is severe, 
particularly in masdiies (Id. at 67) > 
School policy ee to be sip tiathbidte* identities as belonging in the 
Special Academic Track were mandatorily required to enroll in that curricu- 
lum. "Admission to the upper three curricula should be selective. The 
student who is ineligible because of low achievement should not be admitted 
to the traditional high school program."* (Ex. B-ll, p. 48) This policy, 
followed in elementary and junior high schools as well as in the high schools, 
was amended ve the fall of 1965 to require parental consent for Special Aca- 
demic placement. Most parents, however, acquiesce in the school's recommenda- 
tion. (Tr. 321-323) 
Structure, Elementary school children may be placed in the Specirl 
Acadenic Track as early as the first grade, although most wird up there after 
an attempt at the normal first and perhaps second grade curriculum. Some 
schools place all Special Academic Children in one class, so that youngsters 
rangiug frou first to sixth grade age levels may be taught in the same class- 
room, actually, the age spread may be even greater since Special Academic 
students who do not progress academically to a point where they can be prc- 
moted into the junior high school level remain in elementary school untii 
they pass their thirteenth birthday, Other schools divide the track into 
two groups, the primary Special Academic (grade levels one through three) 
and the intermediate Special Academic (grade levels four through six), thus 
reducing the age spread. (Tr. 1049-1081, 6209-6217; Ex. 9, C-16) 


At least at the elementary school lével, Special Academic classes are 


ungraded. A child's grade level equivalent is ascertained from his scores 


= 70 = 


7 iy > 


es at ech 


a - 


i] a _ 
; une ane Jadu gt iyete 4g Beet ‘he ee i temp sic digas so 
_ oy Sve a 7 oy) 
wet ebeit ectet aicee «the Vo avi, dyevt ». ) fable * 
0) Sgt a7 Sates te bene Meee: <i uae’ (meni ide-yl 
: BEWehone QhtGeas~ cic fei gO Pe at a so) needs ue 
mgt hy Reb See ivwal, 4 Ee ei SA '6 ead <>. peeaey GF GF eth reas 
~d ashi aes. “ip 03) “Irae tae pa Ores. te) gipaes funake 
6a Tay (eAet? pitas oe ob TRG, i ee) ae es ry 
hited cn OT O pear: Peaires ms; 04 if eat Acie teiwee. 


(Mietd 0 2t-q et 
waves ‘et roliotvius ai? beetwy # ” oher bine eet neade 90 
peer tit thisluatreq 

SSP ar yorperdas ae! : j ; > ; q my geotst 


-yshie eee U4 ; : ip a Tt alweteesA sai seqd 


afr. evhtsal de oa iiimte atu fapreba” nk 


ravstele On Coe Linea pve; ‘ is ' ; ifarton2. «i de svehuls 
vier ert ’ ; i tipan)/ a (bos? sas ot 
olan) iit evr & i480 ; : ay we] Lie 2 A 
it: wA Latseq’ Ge ) tar At ; is 7 (if Pepavre ov 
§¢etesirs1 ‘te f $b] OS cost : on ; 4 Arw2.ic. Sint 
on-vEr an 


bette jf 


eagta oo RSE 
bures@? i ¢@ i 
 sitdexnuoy fi rs. pale ' t gost eb DA qe te Botig Ohaury'se 
-sy¥t}s se #9 il4 ‘ i - £ H . ; \ ‘ 4 Of S&2T, Coal. gimptey 
BdiROaraA Ai vet? wo: pitota com wo gee Nieryn sph arty “[lisvio4, Goon 
ae U4 opp , See ad litsiaeiaia weotgoty Yo OF ete 92 eee 
isn icats ean ee : y i pelt qertnel ede! bey om 
‘ogni, Poel @hd, eivdh Pesta See app 70 la prawns lat stodd are yea 
(ed cgvetaa BAO etorit atichg) ewrnees’ 1 Lowi seaming ant rahe all 


vodi’ .(atea Gyiarees Wo Cibur Py8As | I ical foisedt 2 af sal 
: 7 7 
ins wes fan egies L.. a. usar): ia a ye edie 


| Fp ee Lt a ca? ee 


me aenantn »T eh é cate Sa? oe ei Ais Fou — ew ne a ,: _ 
| Dates ate re oe 
eral sh ort paastinveaiell anti faba t gut 
- 
) - Peake 
_ - 
Ali 


i: 


ee 


}teets: Whereas the child in the 


on standardized or informa a 
’ General curriculum can usually be expected to progress at the rate of one 
grade level per year, the Special Acatentc ataient typically will progress 

at a much slower rate. For those tie contiaue to learn at this slower rate, 
the Cneciat Academic Track wii laieieemanaant assignment until such time 

as the child passes his thirteenth birthday and is moved on into the junior 
high school Special Academic Track. (Tr. 6209-6214; Ex. A-33, p. 34, No. 9) 
It is not clear whether classes are ungraded in the secondary schools. 

A major distinction of the Special Academic Track is that classes are 
to be kept relatively small, the usual pupil-teacher ratio being about 18 
or 20 to one, (Tr. 4039, 6105) “this is to enable more individualized at- 
tention than is possible in a larger class. 

Dr Hansen has indicated that teachers in the Special Academic Track 
need to be specially prepared to deal with the special problems that charac- 
terize slow learners. (Ex. B-ll, pp. 141-148)°° The great majority of those 
teaching in the Special Academic Track, however, either have had no formal 
training in special education or have had very little. (Tr. 912-913; Ex, A-1)? 
Ex. A-12) About half of the teachers are nontenure, or tempurary. (Tr. 53%: ) 

Curriculum. The Special Academic curriculum at the elementary and 
junior high school level can be characterized as a highly simpiified, slower- 
paced yersion of the standard curriculum, The concepts taught are simpler; 
the vocabulary is easier, the words being less complex and fewer in numver; 
instructional materials may be simplified versions of materials used in the 


normal classroom, °9 


the effort being made to keep pace with the child's age- 
level interests while at the same time reducing subject content to his grade- 
level ability. There is an emphasis on “basic” subjects--reading, English, 


and arthmetic. (Tr. 6195-6115; Ex. 105-116; Ex. 9, C-16) 


oe "[High school teachers in the Special Academic Track]: must be selected 


for their preparation for teaching an elementary level curriculum to stud- 
_ents of high school age.” (Ex. B-1l, p. 37) 

°° the only materials described with any precision or entered into evidence 
are those used in the Scott Montgomery and Morse elementary schools; the court 
assumes these are in general fairly typical. (Tr. 6207-6209) In at least two 
respects, however, these schools enjoy materials or programs not typical of 
other schools. (Tr. 6157; Ex. 1, p. 41 (films); Tr. 6180 (field trips)) 
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Cn A ba course content, ‘the cur ay ‘focuses on preparing the student 
for a variety of low-skill vocations, om. B-11, ch, 8; Ex. 9, C-16) 
Graduation requirements in the tpectat Acadenic Tract are 16 Carnegie units, 
9 ‘1/9 in these required subjects: " English (4 units), mathematics (arithmetic; 
2 units), science (basic science; 1 unit), social studies (social studies, 
U. S. history, and U. S. government; 2'/2 units), business education (basic 
business; 1 unite). ‘The elective courses are in such areas as home economics, 
shop (all at the low-skills level), ae business-related functions (typing, 
filing, office machine operation, etc.). (Ex. B-11, pp. 67-68; Ex. G-l, 
pp. 43-50) 
5. Junior Primary. 
The Junior Primary is an ability-grouped class intermediate between 


kindergarten and first grade. Its purpose is to bring children up to a level 


of readiness for normal first grade instruction, the usual problem being in- 


adequate preparation in reading-readiness skills. Some students in Junior 
Primary have not had kindergarten training (many Negro children do not att2nd 
kindergarten because of lack of space;’- other children simply are not en- 
rollec by parents); others are slow learners who have not fully developed in . 
kindergarten. 

A decisign as to whether a child requires Junior Deter tienen is 
based on his score on a standard aptitude test and the teacher's judgment. 
For those students who have not had kindergarten, however. the test score 
would have to be the controlling factor since the child would not have had 
any prior contact with the school and thus would not be known to a teacher. 

Of those who go into Junior Primary, some advance directly into the 
second grade, but most go into regular first grade after spending a year or 
less in the special class. And for some children Junior Primary is simply 
preliminary to-placement in the Spebiai Acadesic Track. (Tr. 229-231; 4039, 


4069-4970; 6995-6997, 6183-6186; Ex. 9, C-16) 


69 see section F, infra. 
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1962-1963 


1963-1964 


1964-1965 
1965-1966 


1966-1967 


1959-1960 
1960-1961 
1961-1962 
1962-1963 
1963-1964 
1964-1965 
1965-1966 


1966-1967 


1958-1959 
1959-1960 
1960-1961 
1961-1962 


1962-1963 


1963-1964 


1964-1965 
1965-1966 


1966-1967 


School Year | N 


JUNIOR HIGH SCHOOLS 


18 ,068 
19,455 


21,356 


22,215 
22,758 
23,253 


24,181 


Unknown 


: 
| 


SENIOR HIGH SCHOOLS 


3,026. 


2,904 , 


2,321) 


2,074, 
1,799 
1,760" 
1,629 
1,451 


Unknown 


(Tr. 1030; Ex. 146; Ex. B-4; Ex, B-16; Ex. C-15; Ex. P-5; Ex. P-6.) 


* Data not available. 
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D. Track Distribution. 
Table re Supra, summarizés the available data regarding the distribu- 
tion, past and present, of District students among the various tracks in 
the elementary and secondary Sansote? ‘This Table will be cited with Boeata’ 
to particular findings where relevent. 
Plaintiffs have relied strongly on the empirical evidence regarding 


the distribution of students to prove how the effect of the track system 


is to discriminate against the lower class and the Negro students, who 


constitute a majority of the student population in the District public 
a 


schools. Defendants have acknowledged that enrollment in-the tracks is 


related to the socio-economic status of a student, but they deny that any 


racial bias is operating. The court will review the evidence on both 


counts, 


1. Socio-economic and racial patterns. 


The following Tables summarize the available data giving the dis- 


tribution of students among the various tracks at the secondary school 


61 
level, the data being for the school years 1964-65 and.1965-66. 


o courcestralisd upon for both Tables are: Ex. B-4; Ex. B-12, pp. 315- 


316; Ex. B-16; Ex. F-3; Ex. P-4; Ex. P-5; Ex. V-2. Schools have been 
listed according to median income levels, 
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: enior High School 


Nbhd median % Negro | ce ‘ 
income enroll- % 8.Ac, % Reg. ; 
School 00 ment sic) %ZGen'l (Coll; Prep. % Honors 
Donbar $3.9 1964 99.8% 7. 16.7% 68:1% 15.6%  — Wones 
1965 99.6 9.8 72.5 174 Vone* 
Cardozo 4.4 1964 99.5 18.2 56.4 22.4 3.0% 
1965 99.6 12.0 64.5 20:25 3.3 
Eastern 4.9 1964 99.0 12.0 55.5 28.6 3.9 
1965 99.5 10.4 54.4 33.4 1.8 
Spingarn 4.9 1964 100.0 12.0 73.5 13.6 0.9 
1965 100.0 13.4 74.5 11.4 0.7 
McKinley 5.2 1964 99.0 4.9 39.9 49.2 6.0 
1965 99.5 4.3 39.6 48.3 7.8 
Ballou Se 1964 64.0 7.4 53.7 34.3 4.6 
1965 76.0 9.9 S207 33.9 3.5 
Anacostia 6. 0** 1964 61.0 Se. 5 54.5 34.8 fy Pe 
1965 74.0 7.9 Sar 33.2 3.8 
Roosevelt 6.0 1964 98.5 5.5 57.2 "3259 4.4 
. 1965 99.4 4.7 57.7 34.4 a 
Coolidge 7:6 1964 82.0 5.1 31.6 S2°5 10.8 
1965 90.0 3.8 33.5 52.5 10.2 
Western 8.6 1964 42.7 6.6 34.6 46.1 12-9 
1965 $2.5 7.4 32.7 47.7 12.2 
Wilson 10.4 1964. 2.3 Nonekek 7,8 ee o Ws 
L965 eo 6.3 Nonex** 8.1 80.0 11.9 


* Dunbar High School has not offered an Honors curriculum since at least 
1961 ee(Ex. a B=50) 


According to plaintiffs' Exhibit F-3, based on 1960 census data, Anacostia 
High School serves a neighborhood whose median annual income is between 
$6,000 and $6,999, However, in plaintiffs’ Exhibit B-12, p. 315 (and Ex. 
V-2 based thereon), the median income is shown as $4,627. This discrepancy 
is unexplained; however, since the rest of the figures found in Ex. B-12 
accord with those in Ex, F-3, the court has adhered to the latter but has 
placed the income level at the lower end of the indicated range—i.e., 
$6,000, 


*** Wilson Hich school has not had a Special Academic Track since at least 
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TABLE € 


Junior High Schools 
Nbhd median % Negro 


income enroll- eZ S Ac. ee. 
School (00) ment® (Basic) % Gen'1 % Honors 
Terrell $3.5 99.5% 1964 17.4% 82.6% None 
1965 13.7 86.3 Wone 
Shaw : 3.5 99.5 1964 36.0 64.0 Wone 
. 1965 28.1 71.9 Fone 
Stuart 4.5 94.5 1964 25.3 74.7 None 
1965s 22.0 78.0 Mone 
Randall 4.5 97.5 1964 22.7 77.3 None 
1965 18.3 81.7 None 
Miller 4.5 100.0 1964 12.3 80.3 7.4: 
1965 7.0 85.7. 7.3 
Garnet-Patterson 4.5 99.9 1964 21.8 78.2 None 
1965 15.3 - 84,7 None 
Francis "4.5 95.0 1964 21.1 78.9 None 
1965 15.1 84,9 None 
Evans 4.5 100.0 1964 18.6 81.4 None 
1965 16.3 83.7 None 
Eliot 4.5 99.1 1964 13.3 82.1 4.6 
| : 1965 5.8 89,” 5.1 
Browne 4.5 99.9 1964. 25.1 72.5 2.0 
1965 7.8 92,2 None 
Banneker 4.5 99.5 1964 13.6 83.0 2.0 
1965 15.5 80.8 357 
Sousa 5.5 97.0 1964 16.3 79.3 4.4 
1965 3.4 95.5 ey 
Langley 5.5. 99,2 1964 10.2 89.8 None 
; 1965 6.9 Ssh al None 
Kramer 5.5 54.5 1964 9.9 84.0 6.1 
69.1 1965 7.4 86.8 5.8 
Hine By Ss 95.4 1964 14.1 85.9 None 
1965 (ok 95.9 None 
Doutlass 535 99.0 1964 23.3 76.7 None 
1965 8.6 91.4 None 
Woodson 6.5 99.9 1964 12.1 86.5 oe 
1965 13.0 87.0 None 
Macharland Bis 99.2 1964 6.9 88.3 4.3 
1965 6.3 88.6 Sut 
Hart 6.5 55.7 1964 6.6 84.7 597 
i 74.0 .1965 4.1 90.0 5.9 
Paul 7.5 83.0 1964 5.5 78.1 16.4 
: 88.1 1965. 3.3 83.5 13.2 
Taft 8.5 98.0 1964 8.5 83.9 7.6 
1965. 10.0 83.4 6.6 
Backus 8.5 96.0 1964 5.9 86.9 a ee 
1965 4.8 88.7 6.5 


(continued next page) 


* Figures are for 1964; where enrollment changed significantly both 19¢' 
1965 Figures are given. 
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TABLE C (Continued) 


Junior High Schools: 
Nbhd median % Negro 


. income enroll- 2 S.&e. 
School (00) ss ment* _(Basic) %Gen'l % Honors | 
Cordon $9.5 «41.5% 1964 = «4.3%—S—s—«'0w 7 15.0% 
48.0 1965 3.4 84.3 2S 
Deal 10.5 1.0 1964 Zee 56.5 41.0 
Vins) 1965 None 56.0 44.0 
Jefferson (unknown) 80.0 1964 8.5 61.8 7X0) 7) 
81.0 1965 4,2 65.7 30.1 


* Figures are for 1954; where enrollment changed significantly both 1964 an. 
1965 figures are given, 
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a. Socio-econgmic correlation. Defendants have admitted that, as 
a general rule, the per cent of students ina given track will correspond to 
the income level of the neighborhood served by that school, The higher the 
median income level, the greater the per ett of students who will be found 
in the higher crack. This general proposition has its exceptions. However, 
the exceptions fall within the middle-range schools where small variations 
can produce pronounced differences in relative position, 

Senior high schools. 

(1) Dunbar High School, the school serving the lowest income 
neighborhood ($3,000-$3,999 median), has not had an Honors Track since at 
least 1961, And, although it has had a Regular (college preparatory) Track- 
during that period, the evidence shows Dunbar to have had the second lowest 
number of students in that curriculum in 1964 and 1965 (15.2% and 17.7% re- 
spectively). The only school with fewer students in college preparatory 
curricula (Regular and Honors) was Spingarn High, an all-Negro (100%), low- 
roceans ($4 ,000-$4,999) school having 14.5% in the Regular or H :ors Tracks 
(13.6% and 0.9% respectively) in 1964 and 12.1% (11.4% and 0.7%) in 1965. 

(2) Wilson, the only high achooleervine the highest median 
income level ($10,000-$10,999), and having the fewest Negro students (2.3% 
in 1964; 6.3% in 1965), has not had a Special Academic Track since at least 
19561, For both years over 90% of the students at Wilson were in the ad- 
vanced curricula, the bulk of them in the Regular Track (75.1% in 1964; 
80.0% in 1965), and a high percentage in Honors (17.1% and 11.9% re. ec- 
tively). 

(3) Grouping the high schools into three economic levels— 
high ($7,000-$10,999), middle ($5,000-$6,999) and low ($3,000-$4,999)—-the 


correlation between track placement and income is exact, 


62 "The per cent of ‘the student “body of a given school in a given cur- 
riculum corresponds to the income level of the neighborhood served by 
that school. That is, generally, the higher the income level of the 
area served by the school, the higher the per cent of the student body 
of that school in the advanced curriculums." . 


Defendants' Proposed Findings, p. F-15. See also pp. F-15 to F-21, for de- 
fendants' analysis of the enrollment patterms in the secondary and element- 
ary schools with regard to income correlations, 
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TABLE_D 


Per Cent Students in Special 
Number Academic and General Tracks _ 
of Sas oe 
Income Level Schools _ 1964 1965 


High 3 Poe © SECO 8.1 - 40.1% 
Middle 4 44.8 - 62.7 437,98 = "09.0 
, Low & ae) S Dow: 64.8 - 87.9 


Junior high schools, ; 


The economic correlations found in the senior high schools are also found, 
generally, in the junior high schools. 
(L) There were 25 junior high schvols in 1964 and 1965. Or 
eel aye came yeaa macy zl Spegial Seageuve Track in W9oes. in 19o5 one did now: De 
Juiier Hic! . serving the highest income level ($10,000-$10,999). In 1954, 1 
(80%) offered an Honors Tracks in 1965 this deopped to 12, or Less than 59”. 


1 
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the other four (317) were in tive middle income range. 


(2) Ge per Cent Ml Stuccets In et ther the Seeekwk aint. 
or Homors Jeatiks wdoes iain hen an exact (eVrreiatiom witli a2 level Beet Ge 
An « ‘ i Geir Cen. (aiG ache mhewent Hate Mun icons Peack soem ee tess a 
definite upward trend the higher the income level; conversely, Speci Acar! 


encollment decreases as income level goes higher. 


Tncome % in Special Academic 7% in Honors 
Level 19.4 1965 1954 LoeS 
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(Jefferson: 8.5 (ape 29.7 39.1 ) 


The income level for Jefferson is unknown and will be shown separate! 
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Elementary schools. 


The correlation continues at the elementary school level, as indicated 
by Table F. , 
TABLE F°* 


Per Cent Elementary Schools with Honors Tracks (1965) 


No. with 
Median Income Range No. Schools Honors Tracks Per Cent 
Under $3,000 - $4,999 60 3 5.0 
$5,000 - $6,999 40 6 S20 
57, O00m— > 105.999 22 14 63.6 
$11,000 and over pir)» 8 6 75.0 
Total ; 130 29 DIED 


(Ex. F-2; Ex. B-4; see Defendants' Proposed Findings, p. F-19.) 
Kk KK 


From all of the above data it is clear that a student's chance of bein- 


enrolled in one of the were advanced tracks is directly related to his seciv- 


economic backzround, The reason for this correlation will be examined it 
some dutail in Section Fo eeinGra,  Sutticesit Coysay here that tie selaltun- 
ship .is founded on the fact that acadeale achleveweat is strougly influecced 


by the kind of environment a child is born into and in which he spends his 
childhesd and carly youth—his home, his connunity and his school. TRS 
level happens to be a shorthand way of identifying those Eackgrount’s that are 
more or less conducive to becoming a successful student. 

b. Racial correlation. Defendants have gone to some pains to estadlis": 
that everything about a student's education under the track system can be ex- 
plained by nonracial considerations, However, as even a hurried glance af tne 
data just reviewed makes plain, for a majority of District schools and schol 
children race and economics are ‘intertwined: when one talks of poverty or lew 
income levels one inevitably talks-mostly about the Negro, This is evideneel 
by the most recent census data for the District of Calinbes CiShONewingici si o.s 


the median annual income level to be $5,993 for all families; but for white 


families the median is $7,692 whereas for Negro families it is $4,800, At 


64 Compare Table G, infra. 
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least 50% of the Negro population’can therefore be placed within a poverty 


range. (Ex. 124.) 
Further evidence of the relationship between income and race sae be seen 
in the following data. 
Senior high schools. 

(1) Of the 11 senior high schools, eight (72.6%) serve neigh- 
borhoods with income levels of $6,000 petal ov! the average being $4,000. The 
per cent Negro enrollment in those schools, using the 1965 figures, ranged 
from a low of 74.0% to a high of 100.0%; the average was 93.5%. 

(2) The two schools with a significant number of white stude ts 
enrolled are Wilson (93.7%) and Western (47.5%). The median income level of 
Wilson is $10,374; of Western, $8,649. 

(3) The court has already compared the enrollment patterns of 
Wilson with Dunbar and Spingarn, both low income Negro schools, It is also 
instructive to note that Wilson, the only predominantly ce school, had ail 
but 8” of its students in the Regular and Honors Tracks in 1964 and 1963; ro 
other school was even close to that, The school that was clesest was Guc}ic + 
High School, a predomicantly (90.0%) Negro school serving a neivhborvond with 
the third highest income level in the system ($7,650); bit despite its relativ. 
affluence Collidge nonetheless had almost 40% of its students in the lewer, 
moneeollere preparatory tracks, (See generally Table B.) 

Junior high schools, 

(1) OF the 24 junior high schools whose income level is known, 
16 were at or below the $6,000 mark, the average being about $4,709. In 1495 
the per cent Negro enrollment in those schools ranged from 63.5% to 100.0’; 
the average was 96.5%. 


65 
(2) In 1964 there were six schools having from 99.0% to 17.0” 


white enrollment; all six had Honors Tracks (whereas 407% of the schools did 
not). At least two of those schools were in the middle income ranve (one ac 


$5 ,000-$5,999 and one at $6,000-$6,999; in addition, Jefferson was avons the 


six schools and presumably fell within the middle range). There were six 


ee neaie Gordon, Hart, Jefferson, Kramer and Paul. 
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66 ‘ 
other middle income schools, all having virtually all-Negro student bodies 


(the range going from 95.4% Negro to 99.9%); only three of them had Honors 


Tracks, And in 1965, this number dropped to two. 


Elementary schools, 


“Table G shows the distribution of track offerings in the elementary 


schools 


in 1965 according to the racial characteristic of the schools. As the Table 


makes clear, income and race tend to coincide. 


TABLE G 
Average ‘ 

Per Cent Incone Number Having 
Negro Level of S/Ac. Track 
Enrollment (00) School's No. ie 
85-1004 SS Se®) 108 88 Si 
67-85 SBS & 5" V0 
Seley) 8.1 7 3 72.0 
15-33 Yoh 3 72 O75, 
0-15 11.4 ll None 0.0 


(Ex. B-45 ES. F=25 Exe P24 5) 


The pattern of Honors Track offerings found to exist in the junicr 


Having 


Honors Track 


No. 


3) 


fe 
Bay: 


50.0 


82.0 


sate 


schools repeats in the elementary schools: the great majority of predominaat- 


ly Nezro schools do not provide Honors Tracks for their students, 


indeed, 


only 164 of all Negro elementary school students were attending schosls with 


Honors programs in 1965; on the other hand, 70% of all white students had t 


advanced curricudm at their schools. (Ex. V-10.) 


c. Racial distribution within track levels. 
Sa CRACKER LEVElS 


b 


Perhaps the most striking illustration of why it is impossible to accep 


me 


' 


defendants' argument that a student's race is irrelevant to the kind of educa- 


tion he obtains is to be found when one examines the evidence concerning the 


racial breakdown of the enrcllment in the Special Academic wr Basic Track, ti 


only track for which defendants maintain records accordiny to race. As a 


eral rule, in those schools with a Significant number of both white and 


Ne 


ne 


Bie 


students a higher proportion of the Negroes will go into the Special Academic 


Track than will the white students. This pattern is shown by the pect two tables, 


=~ 


J 
Douglas, Hine, Langley, MacFarland, Sousa and Woodson. 
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-TABLE H 


Ratio of Negroes to Whites 
Sehool Total School Enrollment ' in Special Academic Track 


Years) % Negro’ Z White % Negro % White 


Elementary 1954 89.5 10.5 95710 5.0 
1965 91.0 9.0 95.0 5.0 

Junior high 1964 |. 87.6 12.4 94.7 5 3o5 
1965 89.5 10.5 96.4 2 


(Ex, B-45 Ex.) C=15 55x, 12-4. Ex,) P-5.) 
Thus, at both the elementary and junior high school levels the per cent 
of Negroes enrolled in the lowest track exceeds their proportionate representa- 
tion in the total genddat bedy; conversely, the white enrollment in the Special 
Academic Track is significantly lower than the proportion of whites in the tota} 
school enrollmeat. This is shown with greater particularity in Table I, below 
TABLE I 
Racial Breakdown in the Special Academic Tracks in 
Junior High Schools Having Between 17% and 80% Whites 


School Years 1962-1965 


Bupwlss in praeta as 
Looe Motes ArenlPhe y 2 


Spec.Ac, Track Negro Enrel tient 
(Ole i (enh, Cole (Gil, Gos Ff 
aSinyuh 2 Xian ee eee MeN) EWN | OG) 
Gordan NOG ees Loe O 3h 16 66.07, (bin HRY Gea 
1953-44 68.6 25 26 45.0 yee) OS) 
1954-05 Nelo 5 14 31 BUl 6 One Peas 
Hart 1962-63 89.0 28 25 a0) s}e il easel 
1963-54 66.4 25 49 34.0 SES Mae 
1954-55 44.3 18 7D NS) ce 2.9 Oey 
Jefferson 1962=63 20.0 9 66 WEG) (ie 5! 17 
1963-04 20.8 10 44 18.5 8.4 LORS 
1904-65 2.020 8 47 14.5 6.6 Oe O) 
Kramer 1962-63 65.5 B39 30 Moe 5) Sy oh Aa 
1963-64 S514 48 41 54.0 Nets) is) 08 
1964-65 45.5 44 71 39.0 OF 126 
Paul 1962-53 24.4 12 85 WD ih 3.4 a2 
1953-54 225 5 Siz, Sat 1.9 6.4% 
1964-H5 Wao. Ps He) 10.5 Bh, 5) Dee 
2 west een ee ee ee eye Ore OPE ee fe Oe Pe ee ee 


(Exe Ps 53) Fixe Da Ors bn se Po er) 


$7 Defendants do not maintain records for senior high schools. 


She Y ate 4 . . . 
Stated otherwise, as of October 1965, 3.3% of the white students in junior 
high school were in the Special Academic Track whereas 10.2% of the Neu roes 
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In these five junior high schools, the only ones with a significant bi- 
racial enrollment,’ the per cent of white students in the Special Academic 
Track was consistently lower than the per cent of whites in the total school 
populatioa (compare Col. 1 with Col. 4); in all cases a higher proportion of 
the Reeve students in these schools were in the lowest track than were the 
white students (compare Col. 5 with Col. 6). 

Clearly, then, race cannot be considered irrelevant in the operation of 


the track system. Even if the effects of tracking are not racially motivated, 


the Negro student nonetheless is affected. 
2. Effects of the distribution pattern. 


The data just reviewed reveal the two important effects of the track 
5 LS yn A Te 


tudents from one another accord- 


a Ate oe. 


system, Pirst; tracning 


SOM ier 


albeitJin the name of ability 


ee et 


ing. Second, the studeats attending the lower income predominantly Nesro 

I a . : 

schools—a majevrity of District school children—typicaliy are contined to 
+ +A iaasineenctneazenis aceon aa IDAAPT OC A on ‘ 


the educational limits of the Special Academic or General Track. / 


— 


a.) Class separation. The track system is by definition a seper- 
tive device, ustensibly according te students’ ability levels. However, the 
priccacel!s ctieek ot isieheansystemeisPalsomtomerocp studentse larvely accord 
ing to thetr sccio-ccenomic status and, to a lesser but observable degree, 

to thelr racjal stazus, Two examples will suffice to’ prove the point. 

(1) Western Hizh School. Western is a high school servine 
the neighborhood with the second highest income level ($8,649). However, th 
1965 enrollments in the Special Academic and Regular Tracks did not confor. 
to the veneral rule Linking incowe with track p!acement—-three schools (G..0- 
lidge, Roosevelt, McKinley) of: lower income levels than Western having fever 
students in the Special Academic Track, and two of those (Coolidge, “cKinle,) 
having more in the Regular Track, 

Defendants suszzest as a reascn for thissdevis tion an inulus on treneter 
students, implicit in which is the further suyvestion that these were lower 


income students who would tend to gravitate to the lowec tracks. (Derendé nts 


Proposed Findings, p. F-l17.) Evidence shows that in 1965, 405 out-uf-bonnuory 
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students were enrolled in Western, representing 31% of the student body. A 
breakdown of Western's enrollment by median income level as of May 1966 showed 
the following: 29.7% of the students were from income levels below $5,000; 
34.27, were from the $5,000-$6,999 level; 10.7% were from the $7,000-$8,999 
level; and 25.4% were from levels $9,000 and above. (Ex. N-9; Fx. N-10.) 

Accepting defendants' explanation as correct serves to strengthen the 
economic-correlation finding. But more significantly, it proves’ the segre- 
gatory effect of tracking, Thus the indigenous upper class, predominantly 
white, Western student body is cushioned from the full impact of a substantial 
influx of lower class outsiders. And given the predominance of the Negro in 
that class, there is a high probability that the cushioning effect is raci- 
ally as well as economically related. 

(2) Confirmation of the cushioning effeet from a racial 
standpoint is found in the data presented in Tables H and I, Supra, where 
it was shewn that Negru students in the "integrated" schools zo into the 
Special Academic Track in greater proportion than their white classmates. 
Altnough whites and Nezroes certainly are not wholly secrevated in these 
schools a¢ a consequence of this, there can be no disputing that the «reater 
the number of Negro students placed in the lower tracks, tne less will be 
the impact of the Negro enrollment on the upper track levels. In short, 
there is substantial evideace that tracking tends to thin out the nucver 
of Negroes in the higher curriculum levels, thus redistribitines the racial 
balance in integrated schools—increasing the propertion of Negroes to whites 
in the lower tracks and decreasing that proportion in the upper tracks. 
kK KKK 

The reason for the track system's separative effect (and concomitant 
cushioning effect as well) inheres largely in the placewent methods used 
in the District, pupils being prozrammed on the streavth of their perfors- 
ances in class and on neeenertue Ey tests, beth of which criteria 
are heavily—and, as it turns.out, Grea ete wetehted azainst the disad- 


vantazged student. (See Section F, infra.)- Moreover, as will be seen 
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shortly, once a student is separated it tends to be both permanent and 
complete at least insofar as classrooa contacts are concerned, (See 
Section E, infra.) 

b. Availability of Honors programs. As observed earlier, be- 
cause of the socio-economic and racial correlations the poorer Negro stu- 
dents for the most part receive the limited offerings of the General and 
Special Academic Tracks. But more than that, there is a total absence of 
any Honors programs at a substantial number of schools—almost all of them 
having predominantly Negro enrollments, (See Tables B, C and G, supra.) 

Defendants’ explanation for this absence—at least with respect to 
the elenentary schools—is that there are not enough students with the ap- 
parent aptitude for advanced work eurolled in the individual schools to 
warrant organizing an Honors program, (Tr. 4067, 6189; see Ex. 9 and Ex, 
C-16.) For those students who do show Honors potential, the usual option 
given them is to transfer—-at their own expense—tvo the closest school 
ufferin® aa honors ccurse, As a practical mattec, the burden is suen 
liat tisny parents are foreed to leave their children in their neighbor- 
hood school and the giited Negro student stays in the General Track. (Tr. 
B0D7 58 O20 62S mol So = O19 Ol ebc ee 92) Presumably these children are at sore 


disacvaniase when they move on to junior high schoo) and besin to compete 
with the more fortuaate students—black or whito—whose schools were able 
to provide then with the advanced course work. 


At the senior high schoul level, the virtually all-Nezro, low income 


, 
Dunbar High School has gone without an Honors Track for at least the last 
seven years, Apparently out of the approximately 1,500 students enrolled 
at Dunbar each year nut enough bright students have been found to justify 
an Honors program. There is no evidence as to whether Honors-capable stu- 


dents in the Dunbar zone are allowed to transfer to a school offering 


such a program; presumably they would be, if they could afford the time 
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and expense of going beyond neighborhood boundaries, On the other hand, 
for those students not qualified for full-scale enrollment,in the Honors 
Track but capable of and interested in selected Honors-level courses, 
transfer is apparently not an option. ‘This means, of course, that the 
maximum education open to a Dunbar student is the standard Regular Track 
course of instruction, there can be no supplementing of that program with 
an occasional Honors course, 

Both this circumstance and the broader problem of requiring trans- 
fers to pErain the best education point up a distinct inflexibility in 
the track system. Being conmitted to organizing a whole curriculum rather 
than individnal courses at a given time in a given subject, the capital 
javestiuent required in the ferm of potential student enrollment is much 
higher. ee while programs are to be individualized for the student 
there must first be enough individuals for the prozram. . This is a dis- 
tinct disadvantave fer the fast developing student enrolled in a school 
where the student body, because of impoverished circumstances, is unable 
to furnish an adequate supply of candidates for a full-scale ijsnors pro- 


gram. (See Section F, infra.) 
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E. Flexibility in mipil Programming. 


The importarce of flexibility to the proper operation of the track sys- 
tem has been cviverted to earlicr in this opinion. No better statement of 


this principle can be found than in the words of Dr. Hansen; 

" "“weon the four-track system was put into operation in 1955, the 
inteut was not to make pigeon-holes tnto which pupils would be 
persanently sorted like mail of different classes. The expecta- 
tion was, rather, that a student's election of a curriculum se- 
quence, or his assignment to one, would restrict his choice of 
subjects to a pattern of interrelated disciplines, The coordi- 
natec cirriculum plan was developed to provide for flexibility 
when the interests of the punils demanded it. Can a more re- 
Strictive and less individualistic curriculum plan co-exist with 
a reasonable desree of flexibility in pupil programing? 
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the hope of upgrading their acadenic and vocational an 
P DS 8s 


“Persistent talent searching is conducted amonz the General Track 
in 
x k + 


bi Gren’: 

“Provision is made for chanzes in the placement of children cx 
their neous change and as achievement levels improve. Continuous 
evaluation, guidance and study of individual progress will ensure 
masimum educational opnortunity. * * * 

“Coucsderable attention 4s taken to insure flexibility in track 
AS Sicinen Ue AcmsOONMIAS MAES tude tras cars Gepalwe Of narcotic 
the next higher level, he is noved into that group, * * *" 


sud sfomothe Snéciad Academic (hasic) Traci: 


"Every effort is made to insvre flexibility with the result that 


e 
y 
Stuseits are constantly, exccuraged to improve their performance to 
the level where they may be moved into the Generai Track. * * * 


"Maximum effort is placed upon [sic] flexibility. Students are 
move along as rapidly as they can go, with every effort beitg bent 
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Plaintiffs, of course, have taken issue with Dr. Hansen's conclusion 


that "experience has shown that flexibility can be and iso salient feature 
* * *"" of the track system. They are joined in this view by none other 

than. the President of the School Board, Dr. Haynes, who has stated in testi- 
mony before this court that the track system puts District school children 
in a “straitjacket.” (Tr. 1248) Defendants have been content to resist the 
changes of inflexibility by relying on a somewhat sparse statistical showinz 
of the amount of movement between tracks--upgrading and crosstracking--thet 
actually takes place: (Exs. 139, 149; B=1) 

Tnese data speak for themselves; flexibility in pupil prograsnming iu 
the District of Columbia school system is an unkept prornise. 


1. Movement Between Tracks; Upgrading. 


a, Movenent ont of the Special Academic Truck, 


an Spence 


Writings in 1954, Dr. Hansen observed: 


"* * % [T]he basic curriculum has two purpos- One 7S 
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Come theireacadeinve, Cenrcvencies sor that sey er. be Ciiszible 
for ArInseen tonthelcenerdl or even) thevcelixae yy remura tary 
tracks, 

“One measure of the success of the basic curricuiun is, 
therefore the number OLestudents wor liu thea, wenveve— 
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the upper curriculum levels. * * * 
Sommeacured sithemsopGcradLyACAdeMPCnOrEepaSsi Catrack el Sua eran ioxc) med cole) juts 
Tables K, L, and M present in tabular form the only data defendsnts have ev 


able to make available to support their contention that the track fysten is 


flervibile ce 


to ready them for entrance in the General Track after completion of 
the 9th grade. * * * 

"Basic pupils are continuously evaluated in terms cf achievement, 
performance, attitudes, and adjustment. When it hecc ies a 
that a child is misplaced and a chanve of program is indic: 
measures are taken immediately to provide adequate and appropricte 
placement, * * *” 


Cex So calom) 
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71 Superintendent Hansen testified that principals maintain individual x eor 


of intertrack movement in their schools, but that his office staff see suri 


formation only when they request it for evaluation purposes. Tne most rece: | 
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72 
Table J 


Upgrading - Special Academic Track 


Total Special : ; 
Academic Number Per Cent per Cent 
Year Enrollment Upgraded Upgraded Unchanged 


73 ; 4 
Elementary Schools 1962-1963 2839 tS) 4.2 z 95.8 


Junior High Schools 1961-1962 3457 323 9.3 99.7 


1962-1963 4218 347 8.2 eit ats! 
1953-1934 4499 232 5.2 9178 


7 78 
Senior High Schools 1961-1962 2974 41 or 176 74 ly Cong kes tey Sis) 0) Caen “Abe 


1962-1963 1799 17579 Ge”, Q),3 
1963-1964 1760 264 15.0 65,0 
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Thiseiucures sereno tt eds nmeDrmHansenusmDOOk aC ie 1] eer) OF) moat maior 
school year 1961-62. However, the total enrollment fissure used is +,21S5--ttici 
t 


Ey TEKS) COREA BOlaMRS itoye DIGI. (J ENG) Amey “G@yihelevree AXORINE) Mie ee ary 
hooks iS iwroneeinecLoL Mra tneCEdatamaSs Deinpe LOLOL 529 Ore chia ca Clits lore 
enrollment figure was erroncously combined with the 1961-62 figure for ‘1ptiad- 
ing. The court presumes the forner:; that the data in Exhibit B-ll is for 
LG62 650 


7S “This figure is an estimate obtained from comparing two saunces of data. 
Dio Msi TOC USL ebiCatal Aes JUwie eae! iehrox ete Geen wl, AKaetinleie WCIIL Adee Ste iehigiNai ste 
1253, 579 Special Academic (or Basic) Students were uperaded, (Tr. 335.) Sih 
tragtine thes enc bo aticireuetecave(sec Note oa, sicte)) the di ference js 
Vears Nine auestion mi taco: sbesanwinsientunicoant error wt tie count 1S wrome in 
its interpretation of the source of error tu br. Honsen's boox--the two Lue: 
would simply be reversed. 


If the 1951-63 data are not broken down, the fisures are; Total enro]1]icrnt-- 


7675; number upgraded--670; per cent upsraded--8.7%; per cent unchanged--9].°°. 
(1.57 93355 Ex7) Ba1'67) 
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Despite the uncertainties as to the complete accuracy of these statistics, 
as noted, even the data most faverable to defendants--the 1963-64 figures for 
senior high schools--show only 264, or 18%, of the students in the slowest 
tract being reassigned upward. Thus, at least 85% of those assigned to the 
Special Academic Track--and it appears that something over 90% is more typical-- 
remain at the lowest achievement level. Although it cannot be said that an 
assignment to the Special Academic Track inevitably is permanent, neither can 
it be said that the Princes of progressing into a more challenging curriculum 
are very high. 

Plaintiffs have charged that this lack of movement is attributable to a 
complex of causes; the simplified curriculum, coupled with the absence of 
variety in the students' levels of ability, does not stimulate the Special 
Academic student; remedial training is inadequate; Special Academic teachers 
are not formally craved for special educational problems; teachers uncer- 


estimite the potential of their students and therefore undereducate then, 
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Loe Court notes that this fimure is from data which covers only tia or? 
SteN ie SIGNAGE Eee Me) Ramet eRe BURN (Piece VSKOL aaa he eer, peoo Takes PAYS tele nc 
lHeicel period fron Septenber tol the folloviie September, Compare Notes wil a 
75, supra. Tuere is some indication from discrepancies found an other siakis- 
tics thit the cifferent reporting periods reflect a substantive distinction 7 
See Notes 7 send 7S, eintra, 
pf rt = ee TA “yep - -; 1 

Talis figure is from data reported for September through June. (Es. E-:.)} 
SGCUNOCE Eye Lunia. 


This figure is the result of computations nade using two sets of deta. 
The number of students upgraded for the two-year period from September 193! 


tGRSepeenberWIS3eiseeol ee Cli woe pe nemnUutbemrot estugent sup rn Gear lcm? = 
ing the 1962-63 school year is presumed to be 175, this beirg the figure re- 
ported in Exhibit B-11, but unsettled by the same discrepancy noted and re- 
solved in Note 74, supra. If 175 is subtracted from 351, the difference is 


173. However, this is 135 students in excess of the 4] shown for the nine- 
month period in Exhibit B-1. See Note 77, supra. It may be that this dis- 
crepancy is simply due to errors or conflicts in the data themselves. On 

the other hand, it may ke that B-1, covering only the nine-month period, fuils 
to account for upgrading accomplished during the summer interval--i.e., it may 
be tiat a student is upgraded after June and this move would be reflected Cu: 
in data reported for the full chronological year, September to September. 
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This ficure is from Exhibit B-ll and is attributed to the 1962 schoo 
year in tue same manner as the comparable figure for junior high schools. 
See Notes 71 and 78, supra, 


If the 1561-53 data are not broken down the figures are: Total enro?!- 


ment--3573; number upgraded--351; per cent upgraded--9.1%; per cent unchane.!- - 
90.9%. (Tr. 352; Ex, B-16.) 
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None of these reasons can be either isolated Or proved with absolute certainty. 
Nonetheless, there: is substantial evittence--examined in Section F, infra-- 
that the cause of limited upgrading in the ects Academic Track lies more 
with faults to be found in the system than with the innate machi tries of 
the students. And certainly the results--which pr. Harsen himself has said 
are an important measure of success--do not Support the thesis that tracking 
is flexible.8° 
b. Overalifmovenent between tracks. 

Tables K through M summarize the available data on overall track 

movement, 


Table kK 


Intertrack movement in secondary schools, V5) IDSs 


Total Th tal 
Enrollment Novonent Per Cent Per Cent 
Years Al) Tracks (por Down) Moved Unchanged 
8? 
Senior CPi Srerevaray| DOS T= 93 54, 538 1633 ; Sa rei) 
82 
Senior High School 1STR1953 27,139 Li2e 6.3 SOs 


(2. 3355395, 3527 Exo meee ppa 16-6270) 
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“ad “Transfers out tof esscelleae into the basic curriculum attest to i+ 
PLEXUS IIa te it shows that structure need not result in rigidity. * « » 
(Id. at 154-155.) (Esphasis acded.) 


Apparently the fact that nore than 99% of the students assigned to tie 
Slosest track did not move did not strike Dr. Hansen as a sign of bap bee iG aikes 
Compare id. at 1388-109, 
ue Of this number, $79 (49%) were “Special Academic students uperaded to 2a 
higher level. Defendants eozld not provide a breakdown on the POM. Mier 
--what tracks were involved and what portion of the movement entailed dowr- 
gradins as opposed to upgradinc. Dr Honsen indicated, amd other data con- 
iism, that ’close to half or the intertrack movement is downward. Grreesian 
333; Ex. B=l- (Tables iL. ki.) 

‘ : 

Of this number, 351 (20.4%) were upgraded Special Academic students. see 

Note 81, supra, : 
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Intertrack movement i: junior high schools, Sept. 1so3 throngh June rosa" 

Upgraded | _ Downgraded . Per Cent 

Track Enrollment No. ff No. 4 Unchanged 
Special Academic 4,499 yevi fhe - n/a - 94,8 
General 22,758 ' 39 0.1 89 0.4 99.5 
Honors aoa n/a 152 8.5 a} 
Total ; 29,050 262 0.9 241 0.8 98.3 

Table M 


Intertrack movement in senior high schools 
sept. 1961 through June 1932, ~ and Sept. 1333 to Sept. 19364 


———_ 


Upgraded Downgraded Per Cent 


IESE d Year Enrollment No. % No, “o)) Unchanged 
85 
Snecial Academie 1781-1962 2,074 A icity (onUnZB) 92 96.0 
1933-1934 1,769 26427 15.0. = n/a: 83.9 
Sit ad ae 8S Pe 
General LIS VGS 2 5,692 57 3h (8) We ORS arene 
1933-19354 CN 404 Se omelets 1.9 92.9 
Regular 1951-1932 4,992 Patol aba 2.9 Sees 
1933-1984 5,623 97 1S eS) Oe aS QD 7 
88 
Haners 193)-)93?2 NANS -n/fa - ee eg 98.5 
1JSS=-1NG4 OS = Sayiteh ee Se eae) Sor 
QA Re 
Totals 1962-1962 iz S74 RACE apyeg: ord ees Ble ees 
1958-1264 15, 27: 735 ie SSS 326 Glee y 
(Coe hee) = 
oS see motes 7a end 7&8, supra, 
Bo elbid: 
So See Note 77, Supra. Adjusted to 175, the per ceut would he the 


rs anes 
per cent unchansed would be 91.3):. The figures for the Gereral, Regular, ar! 
Honors Tracks are subject to the same doubt; but there is no data fren «hich 
to ccnpute adjustments. 
a oo 
8S 259 (28.1%) rose to the General Track, 5 (1.9%) to the Regular Track, 
(4 of the 5 were in one hizh school.) 


87 1931-1962: 74 (91.4%) dropped to the General Track, 7 (8.5%) te the 
Special Academic Track. i 

1553-1954; 298 (95.2%) dropped to.the General Track, 15 (4.8%) to the 
SHC Vale A CademL Cal rac ke 


88 1951-1962: 11 (84.5%) dropped to the Regular Track, 2 (15.4%) to the 
Generals Track. 

1963-1964; 125 (94.7%) dropped to the Regular Track, 7 (5.3%) to the 
Genera] Track, : 
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To summarize, the pattern observed with respect to upgrading from the 


Special Academic Track is repeated in all track levels. Movement between 


‘tracks borders on the nonexistent. | : 


In the period fron Septenber 1963: through June 1964 the total number of 
junior high school students upgraded was 262, or less than one per cent of 
the student body; and of those Npecadea) almost all were Special Academic 
students going to the General Track. Only 30 students out of all those en- 
rolled in General Track in the 25 junior high echaois existing at that time 
were able to qualify for the Honors curriculum during that period. Moreover, 
for every student upgraded another student was downgraded to a lower track. 
The tendency for downgrading to counterbalance upgrading i8 generally con- 
89 


sistent throughout the primary and secondary schools. 


At the senior high school level intertrack movement assumes even greater 


"significance because of the dichotomy in subject matter emphasis between the 


two lower tracks and the upper or college preparatory tracks. Here again the 
pattern is one of rigidity. 

Tans in the £953-S4 school year, where the figures show the hichest 
amount of intertrack movement, almost $2% of the senior high students did 
not leave their assigned track. Moreover, 44% of the students who did move, 
moved downward, - 

Wheat is most important, however, is the miniscule amount of movernent 
from the lower tracks to the college Preparatory tracks. Of the approxi- 
mately 7,8)9 General Track students, only 404--about 5%--moved up a level, 
none going into thie Honors curriculum, Although five Special Academic stud- 
ents were able to jump ahead two levels to the Regular Track, the nuxnber not 
moving at all remains by far Oredoninant? In sum, then, of all the students 
in the two lower tracks--constituting almost 69% of the student body--only 


4.8% advanced to the college preparatory curriculum, 2° And at the sarie 


. 


89 Dr. Hansen noted that this trend is quite clear in the elementary schoo!s,. 
(Gien silty Seis) ; } 


99 499 students out of the 9,572 enrolled in the Special Academic and General 
Tracks, 5 3 : 


- 94 - 


oai am’ Withersgy 2 F20Hea A927) he yteeda ‘MGithg Off oxbvomeue OF . 


_  Weewend FIOM en WkOvOT Ayewd Te Me betuoget 24 doar olmabnok fetasert 


S i : PAGS AIRSET 84) Ko sebr08 eaadvupit 


to tOdmu lagod odd POR! eat dppeeds Cel Teinesnes eonl boriag ef) at 


asi , x 
—— : 30 3i@> Yee Bo aed) ecel xo (80 One Mba eqn tiaahite feodoe dyid I¢issut: ; : 
- ; 


OmetesA laLoen’ owe its Ss atele Sebetynu erry te brs s¢hbod Jrabusse er 


ete erty £24 30 Sue einemire OL Yl .doett Lareses ona of golog otrsbuds 


2 ) oniy Teds Fe golteire nisense pin witw, 8D wet ws dowd tweenep> of belies ; 
n b : 
te pitheoete be fteg Fee) ee livh eels <rotay eyodod er 10% Yiilnun oF ofda erate 


ite e a * 


aso70 Seca! «© bop bait gn mip Gta PA@bUIe FeKf ina S9bt3 wu Mrehwls wave rai 


7 
, “BOd vYlinieeey 8) yulbetyan Vo@eladtetdtiuns Of saifes grwch 10% yoasbie) oat : 
» 
‘9 
a -MOURSS Yietnswe b Taming oF sueilyguesdt? 2097eL« 
4 . 
7 : fg) aotg HAVF S950NFE Inertree Gog Ts6%n! Love! ne te 1opnhee wif 24 
Ot TeeRiad LF eoidey totem 1OVCEVE Wi Yeorifsch) etsy oa w iuegG @17400) birs(e 
’ . : . 7 
7 7 
wie Ginaet 3ay0h PANE \IOS HIE get SEL Te Ie Waquy wa ‘it Pat? £66) met 
‘RPM sia 10 nH Ob TNT En 
3K tf SAP wone eerliqit ety svrede easy inodu cs we at enetT 
WiS edrohied siglt ordre one Io za Visnoved A oativetnd Wo FAH 
ae 2 '® DIO Qhw ec.rohine ony 2o pt Lave thm rid hey eee TEyry. wveel + 
fi A ea , 
: : bt teak Saurne 
n i ¢ ‘ 
; 
a eres Mi Wipe Bibel nm IWR ef trea: ,nhadtiees  denare) agite 
i : 
: yi 
Y ‘ . Teewtuge 967 1 kyo! YToleseqe4g eNshlos ods cs whuges iWet). od. wort 
; eee! < qu boves-- Orato Pino ,etesbada Koety | exons o/ $.% ¢letcr 
7 ~liishe ol eobesk at 20GE 2043 anon, tA mutisi4+ two witoAvil af) ont girton econ 
: : 7 
, « 7 P 7 : : a 
dO Sidra wis i F027 FAL yor 912 6) alae’) owt boeoda anul o ott, ete" a700 
: 7 i: : 9 


- - 
etaobute en) ig to set jew or oynnnswbeny oat Ye ealehee Sle te yatwoa 
Clho--ybed Ipohysa sn2 to BPH sewrls net ai tanmmnadnan 9 Z ot od 


P base of! du Sak Me noi [a Gandy asa aunties We a - ™ 


7 
Seteed votun Wrataeente ni ne poate. ellup as 
a Oe ri Poe . _ mas me i 


4 


3 
! 


time, it should be noted, 320 students--or 4.8%--from the Regular or Honors 


Track fell back to the lower tracks.2! 


Viewed as a whole, the evidence of overall movement between tracks ccn- 
clusively demonstrates the defendants’ failure to translate into practice 
one of the most critical tenets of the track system; 

"Pupil placement in a curriculum must never be static or 


unchangeable. Otherwise, the four-track system will de- 
generate into a four-rut system.” 
The tragedy has occurred 2° 


2. Movement Between Tracks: Cross-Trecking. 
As noted above, cross-tracking is track terminology for electing 
courses above or below an assigned curriculum level. (Tr. 329, 2647; Ex. B-11, 
ee 
HelSae,) The purpose of cross-tracking is to assure flexibility in meet- 
ing individual students' needs, allowing students who cannot qualify, for=-or 


+ 


aho do not require or desire--full-time assignaent to a higher or lower track 


ef 


dovigrading) to take one or more courses at an advencec or simp) i- 


> 


(apgrading o 


q 


9 


29%) stGhenss Ole Of <i 5 793 enrolled were downgraded to either the Soecial 
’ o . 


92 

92 ' ; - 

aes It hes been succested that, if a student does not edvance but rath 
tim:es to achieve at a level consistent with his track assicrsent, this is; e- 
wositive of the aceurscy of placement. See Hansen 185, Rut this renaseniny le 


sheer byotstrapping, for it presumes that the student could not have “tone better 
in a different educational environaent. See generally Section Fy) nes 


a4 In testifying, Dr. Hansen asserted that all the track system adds at wr 


secondary school level is the concept of separately Hdentd sTeuecurLyCulaw at 
does not, he said, change the traditional practice of allowing students to 
elect part of their program. (Tr. 633.) See Note 95, infra. 


95 A typical expression of the concept is the following; 


"Prectives for Non-honors students. All subjects listed for honors 


stuicents are also elective to ethers who are qualified Qi cRoOSy BOT 


eClisitve: for ox desising tue, complere hotors seumence. Irmiivier boc: 
progrenmming is encouraged, . 1t makes possible the better plactir: 


high abtlity students who would be excluded from fast learnic™ =~ 

by a policy of rigid adherence to track Lines. At the same time the 
inte;rity of the honors track is maintained by requiring competion o} 
the required subjects for graduation fron it.' Hansen 61. 
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In practice cross~-tracking of the sort described is confined to the senior 
high level, there being structural reasons why elementary and junior high jorepl alc 
do not realty "erodastraaree ‘And, as will be seen, even ve the senior high 
school level cross-tracking proves ty be the exception, not the rule. 

a. Elementary schools, 

Elementary school students do not cross-track, in the technical 
sense of the term, because the primary school does not include an elective sys- 
tem of course selection, Instead children in, say, a fourth grade class will 
have one teacher who teaches all the fourth-grade subjects for that particular 
curriculum, Consequently, it is somewhat difficult for a child who requires 
Special Accdemic reading but General Track arithmetic to move freely between 
the two diflerent classes: the daily teaching program of the two teacers in- 
volsed would) huve to ke coordinated, 

Nonetheless, the two elementary school principals who testified did cite 
instarces where Special Acadeéaic students have been able to spead part of thei: 


school day in a General track class. This appears, hewever, te occur only when 


a child is deomec ready Lor complete upgrading to the higher CLM, “Wad illesire 
OL cunrscs being a te. DOTary Situation so the chilg cain be praduslly phese.i 


LUO SRG) HOGS aera be curricalum., (Tr, 4030) G21), Oho Senne je 


Although Assistant Superintendent Koontz testified that present 
school polrey allows Junior higii students to Cross~track, Superintendent Hause: 
acknowledcod that it occurs only infrequently. (Tr. 2647; 328.) MPefencants 
have not produced any statisticul data to show exactly how much cross-trackir, 


& 


does occur. 


aS Z 
This is reflected in the fact that the only statistical evidence defendants 


have introduced to show the frejuency of cross-tracking relates Solely! to tiie 
senior high schools. (Ex, 149.) 

a One principal, Mr. Dixon, implied that at his schools a Special Acecdenjc 
Track student micht regularly spend part of his cay in a General Track clas. 
for sone suhjects even though overall upgrading was not contemplated: but the 
second principal, Mrs. Posey, indicated that at her school the mixed currinyt.- 
Lsisiinin lye a temporary trial period for testing whether the pupil is ready for 
total upgrading. (Tr, 6210; 4049.) At the least, it seems the practices are 
not uniform among the various elementary schools, : 
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In practice cross-tracking af the sort described is confined to the senior 
high level, there being structural reasons why elementary and junior high pupils 
‘do not really “cross-track."2° And, as will be seen, even at the senior high 


school level cross-tracking proves to be the exception, not the rule, 


a, Elementary schools, 


Elementary school students do not cross-track, in the technica) 
sense of the term, because the primary school does not include an elective sys- 
tem of course selection, Instead children in, say, a fourth grade class will 
have one teacher who teaches all the fourth-grade subjects for that particular 
curriculum. Consequently, it is somewhat difficult for a child who recuires 
Special Academic reading but General Track arithmetic to move freely vetweenr 
the two different classes; the daily teaching program of the two teachers ir- 
voived would have to be coordinated. 

Nonetheless, the two elementary school principals who testified diu Cite 
instances where Special Acadenic students have been able we) Syeielot joa cave Weis we 
school day in a General Track class. This appears, however, to occur only when 
a child is deemed ready for complete upgrading to the higher track, the mixic- 
of courses being a texporary situation so the child can be pracually phased 
into the more difficult curriculum. (Tr, 4949, G210, $216-82177)°" 

b. Junior high schools. : 

Althousg. Assistant Superintendent Koontz testified that Pees | 
scnool policy alloss junior high students to Cross-track, Superintendent Hanss 
acknowledged that it occurs only infrequently. (Tr. 2647: 328.) Defendunts 
have not procuced any statistical data to show exactly how much cross-tracxing 


does occur, 


v 


This is reflected in the fact that the only statistical evidence defen le:.ts 
have intrceduced to show the frequency of cross-tracking relates solely to the 
senior high schools, (Ex. 149.) 

Oo” ea F oN tay Aves 
One principal, Mr. Dixon, inplkied that at his schools a Special Acadenic 
Track stucent mijht regularly spend part of his day inva Ceveraly Track class 
for sone subjects even though overall upgrading was not contemplated: but the 
second principal, Mrs. Posey, indicated that at her school the mixed curriculn. 
is simply a temporary trial period for testing whether the pupil is ready for 
total upgrading. (Tr. 6210; 4049.) At the least, it seems the practices are 
not uniform among the various elementary schools. 
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The primary impediment to cross-tracking is structural. In the junior 
high schools students are formed into subgroups, according to ability levels, 


if 


within a track under what is called the "block system.'' The students in @ach 
subgroup then take all the courses in the curriculum as a group, individual 
students rarely breaking away from the group to cross-track. (Tr. 328-3390, 
353.) 

c. Senior high schools. 

A nenser high school student is not permitted to cross-track 
to a higher level--the only direction really at issue here--unless he is 
"eligible” or “qualified” and has obtained his principal's permission. (Tr. 
$29. S387. Ex. 09, C-lGn Bx.) 5-11,0pp.. 42,55, 61, 63, 188-189; Ex. G-1, ‘p: are 
A student is qualified if, in the judgment of his teecher and principal-- 
based on scholastic performance, aptitude and achievenent test scores, 1%, 
attitude, ane mental and physical condition--he can successfully undertake 
the more advanced subject matter. (Tr. 329; cf., e.g., Tr. 331, 359; Ex, A-S, 
Dp uel os) 


Two other preconditions, qualizy freedom to ergsse-track.” iFissty; in oc 


to graduate from a track the student must complete ail tne requirea covrses 
for that track Jevel "either Aan subyects tach: avy that level orvain aneemecaule 
Stibs tututes 7 romrachi eicie leye lege (Tr sate Jory eh Gola See Section c 
supra.) bliectives, therefore, are subject to some limitations. Second, a 
student olviously cannot take an advanced course unless he has taker the pre- 


5 
H 


requisite courses for that subject. Thus, for exanple, in ‘order for «were 
Track student to be prepared te take trigonometry or calculus in the twelfth 
grade (taught only in the Regular and Honors Tracks), he would have to begit. 
electing Regular Track algebra at least by the tenth Aopeae. (See Ex. G-L,- 
p. 27.) Consequently, while it may be theoretically possible for a’ Cereral 
Track pudil to elect an advanced sequence.of Regular Track courses, that 


election must begin early enough in his-high school career or he will for a1} 


-practical purposes be foreclosed. And, according to School Board President, 


os -But see Tr. 648 where Dr. Hansen asserted that anyone is permitted to 
cross-track if he wants to, even if not likely to succeed. ° 
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Dr. Haynes, lack of preparation is in fact a major inhibition to cross-tracking. 
(Tr. 1190-1194; cf. 2906-2907 (Assistant Superintendent Koontz) .) 

It is and always has been school policy to permit cross-tracking. (Tr. 
648, 2647; Ex. B-ll, p. 55.) Nonethsiess, a study in 1959 by the League of 
woaen voters of the District of Columbia revealed that school principals were 
not uniform in allowing cross-tracking. "*we found that some schools admin- 
ister the program with a great deal of flexibility; others permit virtually 


799 


none.’ Although Dr. Hansen im 1964 implied that uniformity had by then 


been achieved. — the evidence in this case’suggests otherwise. The follow- 
ing table presents in summary form the amount of cross-tracking being done by 


senior high school students in the respective high schools as of January 1965. 


Table N 

Special Academic General Regular Honors 

% of % 

student cross- TOCA S 

body track cress- 
School (A) (B) r (B) (A) (B) trac 
Anacostia 8% 4.2% 7 Fe LoaG 
Ballou eel: 4.6 IBS PANE 

101 oH 

Cardozo 65.5 3.0 SOMO Gd, 
Coolidge Sik 10.8 9.0 VOR2 
Dunbar — none none none 2aas 
Easter See 3.9 7.9 250 
McKinley 4 6.9 19.8 14.7 
Roosevelt 4.4 4.4 none ys 5S) 
Spingarn 4.0 ae) 6 35.3 
western 227 2a 7. 3942 2252 
Wilson 31.0 eek none ene} 


(Ex. 149, Ex. B-16, Ex. P-4.) 


cd Quoted in Hansen at 189. 

=a 
LOOT TS get standard practice in cross-tracking has been a difficult achieve- 
ment.” Ibid. Cf. id. at 188, quoted supra Note 69. 


101 
’ Figures are estimates only due to error in Defendants’ Exhibit 140, which 


shows Cardozo High as having 102 Honors Track students with cross-tracked pro- 
grams; but official records for 1964-65 show only 54 students in Honors Track 
at Cardozo. (Ex. P-4.) The court has estimated that 38 (30%) of those 54 were 
cross-tracking. 
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From this it can be seen that, assuming 1965 to be representative of the 
present, some cross-tracking occurs at some levels in all high schools. On 
the other hand, the degree to which cross-tracking occurs in various high 
schoois and in various tracks differs markedly. There is no evidence to ex- 
plain these particular variations, whether some or all of them reflect certain 
principals' deviation from stated policy as in 1959; or whether some or all 
are due to an absence of qualification or desire for cross-tracking on the 
part of the respective students. Board President Haynes did testify, however, 
that it is commonly understood among students and teachers ehat the unwritten 
policy is not to permit cross-tracking. (Tr. 1068-1069B.) It appears that 
that belief is not without some basis in fact. Although only Ballou High 
could be said to approach the state of having no cross-tracking nih roots, 
several others (Anacostia, Coolidge, and Western) appear to be even more re- 
strictive than the norm. 

The overall picture of cross-tracking in the senior high schools is set 


forth in Table O and again is based on 1965 data. 


Table O 

No. Pupils % of Total No. Cross- % Cross 
Track in Track Pupils track track 
Spec. Ac. 1629 9.0% 183 11.2% 
General 8941 49.6 2989 33.4 
Regular 6426 35.6 999 14.1 
Honors 1035 _5.8 ieee 130s 
TOTAL 18,031 100.0% 42161°* 23.34) °° 


(Ex. 140, Ex. B-16, Ex> P-4.) 

As can readily be seen from these data, only a small minority of students 
were cross-tracking. Im the Special Academic Track containing 9.9% of the 
District's high school students almost 89% did not take courses outside the 
basic curriculum. And in the General Track, in which half the students were 


located, two-thirds (66.2%) did no cross-tracking. Together, these two lower 


102 Estimate only; see Note 10], supra. 
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tracks accounted for 58.6% of the high school student body, and 70% of those 
students did not cross-track. 

Defendants have not explained why so few students in the three lower 
curricula (Special Academic, General, and Regular) do any cross-tracking. 
However, there is substantial evidence, some of it already discussed in re- 
lation to upgrading, pointing to several reasons. 

The first is that students are being denied permission to cross-track-- 
or discouraged from seeking that permission--on the assumption that they can- 
not handle a more difficult assignment. As will be discussed later in this 
opinion, there is substantial evidence that in a good many instances these 
assumptions are mistaken. See Section F, infra. 

Another reason, related to the first, is suggested in a report on the 
track system issued by the House Committee on Education and Labor after an 
extensive phveStieecion of the District school system. (Ex. A-3.) The 
Report indicates that many students do not obtain effective, individual 
counseling on programs, counseling that is obviously necessary if a student 
is to be directed to a curricular program fitted to his needs and abilities. 
(Ex. A-3, pp. 52, 54.Jhos Absent this close attention, the student will re- 
main locked into his assigned curriculum, unless the student or his parents 
are disposed to question the merits of that continued assignment. However, 
not only did Dr. Hansen acknowledge that many parents do not take an active 


194 
role in planning their children’s academic program (Tr. 332-325), but in 


(6) AZ 
Lo3 It is a fact that the track system requires more careful counseling than 
does individual programming.’ Hansen 53. 
a ——— 4 


There are throughout the entire school system 237 school counselors whose 
function it is to assist teacners and principals in evaluating and prozramnzins 
students; and, at the high school level, to advise college-bound seniors. Tne 
ratio of counselors to students at the secondary level is about one to every 
409 students; the indications are that this hampers adequate individual couns2l- 
ing. Adding to the problem is a shortage of clerical staff to assist the coun- 
selors. Of the elementary schools, almost half are without an assigned counseior. 
(Ger5 14ole Jas, NSIS beso BSS, jes Shop Sila) 


“A 
Ls Students’ programs are sent home for parents' approval, there being a space 


for the parent's signature. Programs returned unsigned are construed as ap- 
provals pu (lho Zon) 
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his book he acknowledged that the track system places the burden of proper 
programming more on the school than the Seren teal It is evident that the 
‘school system is not wholly meeting that responsibility. ; 

A third reason for limited cross-tracking, already noted, is the itnabil- 
ity to qualify for the more advanced courses either for lack of the prerequi- 
site fundamental courses or mecadaeac’ continuing academic deficiencies. See 
Section F, infra. A fourth reason, also noted above, is the substantial possi- 
bility that some Pcl principals, or their staffs, take a very restrictive 
-view of oross-tracking. 

The data for the General Track require additional comment. First, the 
evidence does not reveal what per cent of the students cross-tracking from 
the General (and the Regular) Track were taking courses below their assigned 
track level. Therefore, even though 33.8% of the General Track students 

' eross-tracked, they did not necessarily all move in the direction of enrich- 
ing their curriculum; some unknown number undoubtedly were taking courses in 
the Special Academic ieee ain oer Secondly, as shown by Table N, supra, in 
many schools the number of students cross-tracking from the General Track was 
well below the norm. Thus at Ballou High, where 54% of the student body was 

in the General Track (and another 7% in the Special Academic Track), only 4% 

of those students did any cross-tracking--95% being confined to courses taught 
strictly at the General Track level. At Coolidge, with 32% of the students in 
the General Track, only 29% cross-tracked--89% did not. At Anacostia, with 55% 
of the students in the General Track, 24% cross-tracked--765T did not. 

The relatively low amount of cross-tracking out of the General Track be- 
comes highly siznificant in light of the fact that certain academic subjects 
are accessible to General Track students only through cross-tracking into the 


Regular Track curriculum: algebra, plane and solid geometry, trigonometry, 


"Because pupils can more freely elect their own programs under the non- 
tracking system, the blame for bad choices can more easily be placed upon then 
and their parents.” Hansen 53. 

SSE 


196 


105 


This is a reasonable inference since the only remedial reading and arith-. 
metic courses offered are in the Special Academic curriculum. Presumably sone 
General Track students would require these courses. (See Ex. Gl, p. 46; Ex. 39, 
C-16.) 
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biology, physical science, chemistry, physics, and all foreign languages, /°” 


Moreover, in order to follow the General Track "Suggested Academic Sequence” 
in humanities, science or math a student must take a selection of these Regu- 
lar Track courses. (Ex. G-l, pp. 26-27. °° This means, then, that the great 
majority of General Track students--who do not cross-track--finish school with 
no more than an elementary contact with higher math, the sciences, and none at 
all with foreign languages. Moreover, it should be recalled that the thrust 
of the General eure iculum is to prepare students for going to work immediately 
upon graduation--which is reflected both in the course offerings and in the 
level of instruction. That this curriculum succeeds in not preparing students 
for further education is attested to by the fact that out of the 1,838 General 
Track students graduating with the June 1965 class only 34% continued their 
education, and only half of those were in full-time attendance in  igtony 
colleges. (Ex. B-17, Ex. B-18, Ex. T-2.) And it is reasonable to assume that 
moat or all of the latter were those who were able to obtain college-preparatory 


courses by cross-tracking into the Regular Track. 


107 Some exposure to algebra, geometry, and the various sciences is provided 
in the regular General Track math and science courses; however, to obtain par- 
ticularized instruction the student must go to the Regular Track courses. (Ex. 
G-l, pp. 26-38.) 


108 of the five subject matter areas in which cross-tracking took place, 27% 
of the cross-tracking General Track students took courses in foreign languages, 
mathematics, or science categories. (Ex. 139.) 

Undoubtedly it is the necessity for cross-tracking which accounts in larze 
part for the relatively higher per cent of students with cross-tracked prograns 
in the General Track as compared with students in other tracks. 
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F., Causes of Discrimination and the Collapse of Track Theory. 


Having seen how the track system in practice has become a relatively 
rigid form of class separation, the court now turns to a discussion of the 
principle causes of this result. In the preceding section some of the 
probable reasons for inflexibility were identified. Here the focus will be 
on the major institutional shortcomings that not only thrust the disadvantaged 
student into the lower tracks but tend to keep him there once placed. The 
first area of ehateck is the lack of kindergartens and Honors programs in 
certain schools; the second relates to remedial and compensatory programs 
for the disadvantaged and educationally handicapped student; and the third, 
and most important, involves the whole of the placement and testing process 
by which the school system decides who gets what kind of education. 

1. Kindergartens and Honors Tracks. 

Kindergartens. The soutte has elsewhere noted that, although the Dis- 
trict does not compel kindergarten attendance, it does provide such programs 
on guia ple BRaa va bie basis. What this means in actual result ‘s that kinder- 
gartens are available in all the white elementary schools, but either not 
available or available only to a limited mumber of students in many of the 
predominantly Negro schools. (See Findings III-H, supra.) Because of this 
a vast number of young schoolchildren who, by defendants’ own admission, most 
need educational erdining: a8 early as possible are not getting it. This has 
two implications for the track system. 

First, for these disadvantaged children a full year is going t° them 
when they could be in school being readied for the challenges of the regular 
first grade curriculum. They could be learning the language and reading 
skills that are indispensable to their success in the whole of their academic 
career. Instead they are being turned away for lack of space, whereas other 
children are in the process of getting a full year's head start on their edu- 
cation. According to one of defendants' expert witnesses, that head start 
is of critical importance to a student's future achievement in scnool. (‘r. 
6382-6383.) But in the context of the track system it becomes doubly import- 
ant because once the students begin to be separated into tracks the Level of 
a student's achievement largely controls the kind of education he will re- 
ceive. 
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Compounding the first point is the immediate effect on the child who 
comes to school without having had kindergarten. As described in Section Ce 
supra, the District tests all students prior to enrolling them in the normal 
first grade curriculum; those who are deficient in reading and language skills 
are placed in the Junior Primary class—in effect, a late-starting year of 
kindergarten instruction, Thus the disadvantaged Negro child, almost invari- 
ably retarded in language and reading skills and denied access to kindergarten, 
is sidetracked into the Junior Primary and thus loses another year on those 
who are able to forge ahead on schedule. Again, the risk that this will pre- 
judice the kind of education the student is able to qualify for in the future 
is substantial. 

Honors. The disadvantaged Negro is not denied access just to kindergarten 
but also risks not having the Honors Track available at his school. As dis- 
cussed in Section D, supra, this is a denial of an opportunity for advanced 
work that can handicap a student when he moves into junior or senior high 
school and begins to compete with students who have had access to Honors pro- 


grams. 
kK KKK 

It is impossible to tell with certainty how many of the low achieving 
students in the District are doing so because they have been handicapped by 
not having kindergarten or Honors instruction; to make such a determination 
would require follow-up studies that the school system has not made. Never- 
theless, it cannot be ignored that the track system places a premit: on a 
student's present ability to perform successfully in school and that that 
emphasis favors those who are given the opportunity to develop the skills 
needed for success—and disfavors those denied the opportunity. Consequent- 
ly, the court is persuaded that the prevalence of disadvantaged Negroes in 
the lower tracks and the prevalence of the white and the more affluent students 
in the upper tracks, is to a significant extent linked to these disparities 
in course offerings. 

2. Remedial and compensatory eaceaeion. 

One purpose of the track system is to facilitate remedial education for 
students who are temporarily handicapped in basic academic skills. In addi- 


tion, the school system has recognized that it must provide a substantial 
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number of its students with special compensatory education programs for there 
to be any real hope of their becoming qualified for the more advanced tracks. 
There is substantial evidence, however, that neither the remedial nor the com- 
pensatory education programs presently in existence are adequate; rather the 
disadvantaged student consigned to the lower track tends simply to get the 
lesser education, not the push to a higher level of achievement. 

a. Remedial programs: curricular. 

Special Academic Track. Within the regular academic curriculum remedial 
training is provided primarily through the Special Academic Track. Such fea- 
tures as special instructional materials, reduced class size, and specific 
remedial courses are available only in this Track. (Tr. 4039, 6059-6062, 6105, 
61073 ExS%G2l5"p. "4629 Exe 09s Ext ©C=16))) 

Assuming that conditions prevailing in the Special Academic Track repre- 
sent the optimum for intensive remedial instruction, it is clear that very 
few students partake of the optimum. As Table A (Section D, supra) shows, the 
per cent of students wholly enrolled in the lowest track has been relatively 
small over the years and, in fact, is declining. The only other way of ob- 
taining whatever benefits may be said to accrue from Special Academic classes 
is for the student to be partially enrolled on a subject-matter basis by way 
of cross-tracking. But as has been seen in Section E, Supra, there is not 
much cross-tracking—either upward or downward. 

Defendants have made it quite clear that a child placed in a Special 
Academic class will receive a slower-paced, simplified course of instruction. 

General Track. As indicated above, there is within the overall framework 
of the General Track a certain amount of further subgrouping. (See Section C, 
Supra.) Presumably, given the commitment to homogeniety in grouping, this per- 
mits teachers to concentrate on a class of children of like ability levels; 
however, there is no indication that the low pupil-teacher ratio found in the 
Special Academic Track arevattsl Moreover, although there is testimony suz- 
gesting that special remedial programs may be adopted in the lower ability 
groupings in this Track—at least in elementary schools (Tr. 4072-4074)--there 
is no evidence of a systematized remedial program being included within the 


General curriculum itself, Instead, as with the Special Academic Track, the 
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prevailing philosophy is to teach children at existing ability levels; those 
that indicate potential for a more advanced curriculum must be approved for 
cross-tracking or upgrading. (Tr. 4040.) And again, as with the Special 
Academic Track, evidence of such intertrack movement shows relatively few 
moving up. (See Section C, supra.) What has not been made clear, however, 
is how a student given a steady diet of simplified materials can keep up, let 
alone catch up, with children his own age who are proceeding in a higher cur- 
riculum at a faster noes and with a more complex subject-matter panrent 
While much has been made of the "enriched" Honors curriculum (Ex, B-11, ch.9; 
Ex. 9; Ex. C-16), nothing has been said to indicate that the slow learner— 
who almost certainly is in some degree slow due to a disadvantaged background 
—is also given an enriched curriculum to stimulate him to higher achievement. 
(See Tr. 6106-6107.) Rather the pervading spirit of the Special Academic 
Track—captured in the General Track as well—seems to be essentially a nega- 
tive one: slow the pace, teach less, and hope that what is learned will be 
"useful.'"" But what the disadvantaged child needs most—by defendants' own 
admission—is not just instruction watered down to his present level of abili- 


110 ; é : F 
ty ; he needs stimulation, enrichment and challenge to assure that his present 


1 Oo here is some evidence that a child will, in the process of being upgraded 

to the General Track, be gradually phased into the higher curriculum, (Tr. 4040, 
6215-6217.) Assuming that this is the principal method by which a child is 
exposed to more complicated course work, as the evidence on cross-tracking and 
upgrading makes clear, relatively few Special Academic students are getting other 
than the simplified curriculum. (See infra.) 


110 
Defendants' witness, Dr. George B. Brain, until recently Superintendent of 


the Baltimore, Maryland, school system and now Dean of the College of Education 
at Washington State University, stated it thusly: 


"Q Now, Dr. Brain, you spoke in terms of, I think, the principle of 
compensation as far as the educational requirements of the disadvantaged 
are concerned, Could you indicate to me what you meant by compensation? 

"A Well, compensatory education does not imply, in my definition, any 
watered down program of education. Rather, it implies and would mean more 
than just the basic elements of education that commonly would be afforded 
children coming from average circumstances. It means that because of cer- 
tain limitations in the environment of the child and the circumstances of 
the child that the school must take on functions that typically would have 
been carried on by the home or other inscitutions in the community; and 
this means such things as, for example, providing breakfast for a hungry 
child, because a child who hasn't been fed and who is hungry and who is 
poorly clothed is not ready for an educational experience. You just don't 
teach a hungry, undernourished, poorly clothed child. 


"So in this sense the school takes on obligations for children of poverty 
and of disadvantaged circumstances where it has been totally unable for 
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temporary handicaps do not by educational conditioning become pevmanen tian: 


That this stimulation has not been forthcoming from the Basic curriculum is 


clear from the lack of upward movement from that Track, (See Section E, supra.) 


b. Special remedial and compensatory education programs. 


‘Ie is because of the high proportion of disadvantaged children in the Dis- 
trict school system that it is imperative that special programs outside the 
regular school curriculum be adopted so that the disadvantaged child has a real 
opportunity to achieve at his maximum level of ability. (Defendants' Proposed 
Findings, pp. B-4 to B-7, B-13 to p14.) 122 Inevitably the child from the lower 
socio-economic levels will tend to have had a very limited background conducive 
to developing communicative skills of the kind required for success in the nor- 
mal academic Ra ey They will tend above all to be handicapped in the 
use of standard English, a problem aggravated in the case of ghetto Negro 
children. leet aaa unless these children are given intensive remedial 


instruction in basic skills, primarily in reading, and unless they are given 


110 (continued) 
the family and the child to provide those particular needs, 


"Q It wouldn't mean, would it, Doctor, taking disadvantaged children 
and segregating them from the rest of the school population? 


"A No, I would think that would be entirely uncommon in the philwso- 
phies of American educators, at least, those who I know who work in 
public schools." 


(Try 5071-50725) 


Ae Gecause many believed that some children are victimized by social circum- 
stances, the basic track fell into disrepute almost from the first. In want- 
ing to educate the pupil at this level of achievement when he entered the 
program, the schools encountered the possibility of undereducating pupils 
whose retardation was chiefly environmental."' Hansen, supra, at 133. While 
Dr. Hansen now apparently agrees with those who see some children as being 
victims of circumstance, he has not yet conceded the possibility of under- 
education, 


te Hansen has described the problem of the disadvantaged student as 
follows: 

"k x * All too frequently these pupils grow up in an environment 
which severely retards their educational growth. Unfortunate thousands 
of them strugzle against tremendous odds—inadequate family income; in- 
adequate food, clothiag and shelter; inadequate supervision, inadequate 
educational support; and inadequate cultural, recreational, and vuca- 
tional opportunities. These inadequacies, evidenced by insufficient 
preparation for entry into the public schools, poor command of tne 
English language, lack of motivation and parental support, result in 
poor achievement, an increasing lack of interest in the school and its 
programs and an excessively high number of school dropouts." 


(Ex, A-35.) 
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the opportunity to enjoy some of life's experiences that will, by bringing 
them into contact with new things and concepts, stimulate verbal abilities, 
they will be condemned to a substandard education. In the, context of the 
track system, this is especially important because a child is not even given 
the exposure to advanced subject matter unless he can meet the qualifications 
set for the higher levels—e.g., the Regular and Honors Track curricula, espe- 
cially. 

Defendants, fully aware of the importance of remedial and compensatory 
education and professing to be committed to developing such programs in order 
to assure equal educational opportunity, have attempted to show that the Dis- 
trict is indeed possessed of a substantial number of such programs. (Defend- 
ants' Proposed pints. pins HS? Teese seh teo) Gale Toye5 Ie lense BSR Tere, 27/e 
Ex, 126, ) 

A eee of defendants' evidence in this regard does reveal a substantial 
number of projects which run the gamut from physical fitness and breakfast 
programs, art and music programs, work-study programs, to various remedial 
and cultural enrichment projects. (Ex. 1; Ex. A-35; Ex. A-36; Tr. 586, 2635- 
2642, 2677-2687.) Most of them are of very recent vintage, many having been 
instituted since 1965 as a result of various federal and foundation fundings. 
Nonetheless, upon close examination it becomes painfully obvious that few if 
any of these programs have as yet been able to reach with any intensity the 
great number of disadvantaged children enrolled in the District schools, Fe- 
cause it is impossible to discuss all of the programs in detail, the court 
will briefly describe some of the major ones. 

Before doing so, in order that the magnitude of the problem can be ap- 
preciated and the relative impact of the moitecine programs be seen in true 
perspective, the following data should be noted: 

(1) The total school enrollment in regular day school classes 
in 1965-66 school year was 126,695 students. 116,011 (91.5%) were in either 
the Special Academic or General Tracks. Although there is no way of knowing 
exactly how many of the students in these tracks might have been higher placed 
but for their disadvantaged circumstances, given the correlation between 
status and achievement it is fair to assume that a majority of the 116,000 


would fall in this category. 
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(2) Since the major handicap of the disadvantaged child lies 
in his low reading ability, the results of the reading achievement tests ae 
to various grade levels throughout the District in 1966 provide an estimate 
of how extensive and widespread is the need for remedial reading programs. 

The scores have been given only on a echool-by-school basis. At the llth 
grade level, six of the 11 senior high schools were below the national median. 
At the ninth grade level, 22 of the 27 junior high schools were below median. 
At the sixth grade level, 91 of 127 elementary schools were below median; and 
at the fourth grade level, 87 of 129 were below median. (Court Ex, 4.) 

Reading Clinic. The school system operates a remedial reading clinic 
under the general supervision of the Deputy Superintendent of Schools. This 
includes a main reading clinic, four diagnostic clinics, and 62 reading centers 
serving 68 of the 131 elementary schools and 22 of the 38 secondary eeoole ne 
The Reading Clinic is staffed by a supervising director, five assistant directors, 
96 or 99 reading specialists, 50 reading clinicians, and three diagnosticians; 
the reading specialists teach remedial reading in a class situation, the 
clinicians treating individual cases, Some specialists are teaching in the 
Special Academic Track, but the Clinic's main program appears to be directed 
at students outside that Track. Although the 1949 Strayer Report recommended 
that enrollment in remedial classes should not exceed 18 students, due to 
lack of trained personnel "it has been necessary to operate with per teacher 
loads larger than those suggested," (Ex. A-33, pp. 43-44; Ex. 27; Tr, 2265- 
226i) 

Language Arts Program. Like the Reading Clinic, this program is an es- 
tablished department within the school system and operates through the regular 
elementary school curriculum. It has been in existence since January UGSibe 
As its name implies, the Program is directed at improving language skills 
through special instruction and field trips. Only 14 elementary schcols are 
served by the Program, however, which reaches 7,400 children at kindergarten 


114 


through third grade levels. The Program also runs during the summer. (Ex. 


1 3 : 
There is no evidence as to which schools do not have reading centers. 


114 : 
Total enrollment in all elementary schools for 1966-67 was 85,513 pupils. 


(Ex. 146.) 
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Ly pp. 105, 182sEx. 126 Tre 3043-3044, 6118.) 

Model School ere Several remedial reading programs or cultural 
enrichment programs are operated under the umbrella of the, Division. For ex- 
ample: The Accelerated Progressive Choice Reading Program, serving 352 chil- 
dren in sixth and 10th grade classes; the Pre-School Program, serving 400 
disadvantaged three- to five-year-olds in five preschool centers; Project Gul 
tural Enrichment, which has sponsored 14 concerts and has taken a group of 
Cardozo High School pinpsty to a local play; the Reading and Tutoring Pro- 
gram, with 125 high school students providing biweekly tutoring for 125 ele- 
mentary schoolchildren, (Ex. 1, pp- 35; 39, 40, 48; Ex. 126.) 

Other, The Urban Service Corps sponsors a number of programs similar to 
those described for the Model School Division, including the Widening Horizons 
Program which has provided tours during the summer months for between 2 ,000 
and 2,500 arecenee” (EX clon pp.) 29, 63s Ex 12668 See generally Ex. 1, pp. 3- 
32.) As of June 1965, 800 students were being tutored under the auspices of 
the Urban Service Corps. (Ex. 126.) Programs established under federal funds 
have included various enrichment projects, distribution of free paperback 
books, efforts to detect and deter potential drop-cuts, and the hiring of 
360 part-time teacher's aides. (Tr. 2635-2642, 2677-2687. ) 

All of these programs are of course commendable; indeed they are vital 
to the future of Washington's public school System, But as yet they have not 
gone far enough. They cannot obscure the sad fact that the vast majority of 
the disadvantaged school children in this school System, if not altogether un- 
touched by remedial and compensatory programs, are at best touched only in 
‘passing. It is true that the schools alone cannot compensate for all the 
handicaps that are characteristic of the disadvantaged child; but it is the 
schools that must—as defendants admit—lead the attack on the verbal handi- 
caps which are the major barrier to academic achievement, (Defendants' Pro- 
posed Findings, p. B-13.) . 

The track system adds to that obligation, however, because tracking trans- 


lates ability into educational Opportunity. When a student is placed in a 


PE Finding: I -H-3 Supra. 
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lower track, in a very real sense his future is being decided for him; the 
kind of education he gets there shapes his future progress not only in school 
but in society in general. Certainly, when the school Hotes undertakes this 
responsibility it incurs the obligation of living up to its promise to the 
student that placement in a lower track will not simply be a shunting off 
from the mainstream of education, but rather will be an effective mechanism 
for bringing the student up to his true potential. Yet in the District the 
limited scope of remedial and compensatory programs, the miniscule number of 
students upgraded, and the relatively few students cross-tracking make ines- 
capable the conclusion that existing programs do not fulfill that promise, 

3. Placement and testing. 

What emerges as the most important single aspect of the track system is 
the process. by which the school system goes about sorting students into the 
different tracks. This importance stems from the fact that the fundamental 
premise of the sorting process is the keystone of the whole track system: 
that school personnel can with reasonable accuracy ascertain the maximum 
potential of each student and fix the content and pace of his education ac- 


cordingly. If this premise proves false, the theory of the track system col- 


lapses, and with it any justification for consigning the disadvantaged student 


to a second-best education. 

Plaintiffs' contention is that the sorting process is based largely on 
information about a student obtained from testing, specifically standardized 
tests of achievement and scholastic aptitude. The issues plaintiffs raise 
with regard to testing and placement are two: First, tests are not given 
often enough, with the result that a few test scores have an enormous influ- 
ence on a child's academic career, Second, the tests which are used, and 
which are of such critical importance to the child, are wholly inappropriate 
for making predictions about the academic potential of disadvantaged Nej3ro 
children, the tests being inherently inaccurate insofar as the majority of 
District schoolchildren is concerned, Both of these circumstances, plain- 
tiffs allege, lead to artificial and erroneous separation of students accord- 


ing to status, and result in the undereducation of the poor and the Negro. 
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Defendants dispute all of plaintiffs' points. First, they say, tests 
are but one factor in deciding where to place a student. Second, tests are 
given often enough where needed. Third, the tests used are appropriate and 
do give valid results for placement purposes. The first two points of con- 
tention can be readily disposed of; it is the third point that raises the 
most difficult questions. 

a. Fundamentals of track placement. 

To review briefly, the tripartite division of the curriculum at the ele- 
mentary school level takes place midway through the fourth grade, this being 
the point in time the school system considers it appropriate and feasible to 
identify with some certainty those children who are gifted—or potentially so 

and those who are retarded, Greece 234" Ysa hen The majority of stu- 
dents continue in the General curriculum, although within that Track there 
are subgroupings by ability levels. Evaluation of students is to be a con- 
tinuing process, although special emphasis is given to evaluation in the sixth 
and ninth grades as the students prepare to move into either junior or senior 


ol (Tr. 264, 309, 319-321.) The fruits of this evaluative pro- 


high school. 
cess have already been examined above in the tre dealing with movement 
between tracks—i.e., upgrading, downgrading and cross-tracking. 

Those charged with making the decision as to what curriculum best fits 
the individual student oe the student's teacher, his principal, the school 
counselor, and in special cases the staff of the Department of Pupil Personnel 
Services—especially a clinical psychologist. (Tr. 232, 241-242, © 3-309, 337, 


405-406.) As a practical matter, the burden of the placement decision rests 


with the teacher. The teacher is the one who, through daily contact with the 


aes Actually, some retarded students are identified and placed in Special 
Academic classes as early as the first grade; and there is the Junior Primary 
class for slow-starting first graders. 


My 7/ é 


Because the school year breaks inte semesters, placement changes normally 
occur at mid-year or with the start of each new school year ia September. 
However, principals have been authorized to place students in the Special 
Academic Track at any time during the school year, subject to appropriate 
clearances. (Tr. 241-242.) 
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student, presumably knows him best. Equally important, it is the teacher 
who gives the grades and records the comments that go into making up the stu- 
dentes "paper image,'' which follows him through school as a part of his file; 
and it is the teacher who, in the day-to-day teacher-pupil relationship, 
greatly influences how the student acts and how well he succeeds in school. 

To set the approximate boundaries of the respective tracks, the school 
system has issued fairly specific criteria to guide the teacher and others 
in making placement decisions. (See Section C, supra.) Those criteria include 
a number of elements: grades, classroom performance, maturity, emotional sta- 
bility, physical condition, attitude—and performance on standard achievement 
and scholastic aptitude tests. (Tr. 307-308, 323, 337, 1494-1495, 1601-1603, 
3108-3109; and see Section C, supra. ) 

For the most part, the tests used in the District are group tests—that 
is, tests one teacher can give to any number of students at the same time. 
The group tests used in the school system in 1965 (assumed foi purposes of 
this case to reflect those currently in use) are shown in Table T-1, in the 
Appendix. In addition to group tests, individual aptitude tests will under 
present policy be given to students recommended for placement in the Special 
Academic Track, +18 Because of a lack of resources, however, it is not feasible 
to give individual tests to students not being considered for the Special 
Academic curriculum, except in occasional "special" circumstances. (Tr. 20- 
22, 308-309, 391-392.) 

Throughout, defendants have tried to play down the importance of tests 
in the placement process. They have not, however, been wholly consistent in 
this, nor do the facts permit such a conclusion. The court does accept the 
general proposition that tests are but one factor in programming students; 
but it also finds that testing looms as a most important consideration in 
making track assignments, There are several reasons for this finding. 


First, as a review of the official criteria makes obvious, there is a 


118 cis marks a change in policy instituted in September 1965, at least in 
part in response to criticisms charging that students had been improperly 

assigned to the Special Academic Track. (Tr. 390-408.) A disturbing by- 

product of this change is discussed infra. 
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heavy emphasis on achievement and aptitude test scores, including IQ teveie ee 


Second, and more importantly, the proper operation of the track system 
practically demands reliance on test scores. For one thing, classes are de- 
signed to serve students of similar achievement or ability levels, and this 
requires uniformity in the standards by which students are selected for place- 
ment in particular classes. For example, if teachers have different concepts 
of what constitutes "above average," placement decisions will vary accordingly 
and the homogeniety ee the classes will be undermined. Thus, as defendants 
have said, a ''distinct advantage of the standardized achievement test exists 
in the fact that it measures the performance of each pupil against a single 
scale so that the academic growth of a child may be accurately measured." 


120 But the most critical aspect of 


(Defendants' Praveded Findings, p. G-3.) 
the track system that elevates the importance of testing is the necessity of 
predicting a student's maximum educational potential. It is in aiding the 
educator, especially the teacher, to discharge this awesome responsibility 
that tests become "indispensable for optimum and accurate placement within 


various pupil ability groupings." (Defendants' Proposed Findings, p. eis) 


119 E.g., ''a student is functioning three or more vears below grade level as 
shown by achievement tests * * * ; his mental retardation is indicated by an 
IQ index of 75 or below'' (Ex. B-ll, pp. 52-53); "mental ability indicated to 
be in the upper quartile * * *" (id. at 52); “generally, high normal 1Q, or 
above * * 0) (Ex, Gol p.14.))) See Tr. 232-233, 257-248, 264.4 307-308, 
353, 1949-1495, 1601-1603, 3108-3109. See generally Section C, supra. 


Dr. Hansen indicated in testimony that he thought the school system will 
"ultimately" abandon the Otis test, the only group test producing an IQ score. 
(Tr. 257.) He did not indicate when the abandonment might cume abc &. Moreover, 
scholastic aptitude tests will remain in use, as will individual IQ tests. 


eA "Standardized tests provide an independent yardstick that complement the 
judzment teachers or the school administration staff otherwise make concerninz 
students.'' (Defendants' Proposed Findings, p. G-13.) 


mes Lest there be any doubt as to the weight defendants place on tests, the 


following are representative of the virtues defendants have asked the court 

to find as inhering in tests and their use: "(Aptitude tests] are tests which 
are special in the sense that they. help an educator to judge the likelihood 

of success a student [will have] in a particular educational * * * endeavor." 
"An intelligence test is of special assistance to a teacher in evaluating aincng 
pupils * * *,"' "In the employment of standardized tests the school system in- 
cluding the classroom teacher, the wzuidance counselor, the superintendent ana 
administrators acquire a source of information about students' talents, accom- 
plishments and progress and about the efficacy of the educational program that 
could be obtained in no other fashion.'"' "The test result can display objective- 
ly the peculiar ability an individual pupil may possess, The test achieves 
that result apart from subjective criteria * * *," (Defendants' Proposed Find- 
ings, pp. G-3, G-5, G-12, G-15.) 
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It escapes the court, therefore, how defendants can possibly suggest that tests 
do not have a decisive influence on pupil programming decisions. (Cf. Tr. 405- 
406.) 

b, Frequency of testing. 

Turning to the question of frequency of testing, the court makes reference 
to Table T-1 (Appendix). That Table shows that between kindergarten and 12th 
grade a student will receive the following group tests: (1) a first-grade readi- 
ness test (kindergarten or prior to enrollment in first grade); (2) a reading 
and spelling achievement test (second grade); (3) one achievement test and one 
aptitude test in each of three grades (sixth, ninth and tith)eeeinsadd ition 
optional aptitude tests may be given in the seventh, ninth, 10th or 12th grades; 
but there is no aviashte of how many eeadenes are actually tested under the 
optional program. Individual tests, as indicated earlier, are confined almost 
entirely to those students recommended for placement in the Special Academic 
Track, 

A student tested only according to the mandatory schedule will take a 
total of six aptitude tests of various kinds and five achievement tests of 
various kinds. Four of the six aptitude tests and three of the five achieve- 
ment tests are given in elementary school, and one of each at both the junior 
and the senior high levels. Under such a program a student may go as many as 
three years without undergoing new tests (sixth grade to ninth grade; ninth 
grade to llth grade), so that his most recent test scores may be as much as 
three years old. 

There is a distinct possibility that students are not seriously reevalu- 
ated for upgrading except when the time for mandatory testing comes around; 
Moreover, any evaluations in the interim would be based on what might in a 
year's time become stale data. This would tend to account for the relatively 
limited amount of upgrading and cross-tracking found to exist, While there 
is insufficient evidence of a clear causal relationship of this sort, the in- 
flexibility of tracking is an indisputable fact. This, at least, does create 
substantial doubt as to the sufficiency of the testing schedule, although the 


lack of evidence precludes an ultimate finding in this regard. 
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c. The use and misuse of tests. 

The court now turns to the crucial issue posed by plaintiffs' attack on de- 
fendants' use of tests: whether it is possible to ascertain with at least reason- 
able accuracy the maximum educational potential of certain kinds of schoolchil- 
dren, This question goes to the very foundation of the track system since, as 
was seen in Section B, supra, one of the fundamental premises of track theory 
is that students' potential can be dererninedioas On this premise rests the 
practice of pecnene iar students into homogeneous ability groups; and most im- 
portantly, on this premise rests the sole justification for a student's being 
permanently assigned to lower track classes where the instructional pace and 
content have been scaled down to serve students of supposedly limited abilities. 
That is, according to track theory, those who remain in a lower curriculum re- 
main because they are achieving at their maximum level of abilit MS They are 
not admitted to—or are at least discouraged from seeking admission to—a higher 
instructional level because the school system has determined that they cannot 
"usefully" and "successfully'' rise above their present level. The evidence that 
defendants are in no position to make such judgments about the learning capacity 
of a majority of District schoolchildren is persuasive. Because of the import- 
ance of testing to the process of evaluating and programming students, the evi- 
dence has focused primarily on tests. However, necessarily bound up in the 
question of testing is the larger problem of the whole evaluation process—how 
the school goes about deciding who gets what kind of education. Plaintiffs' 
attack strikes at the heart of this process. 

Briefly, plaintiffs make two contentions. First, they allege that for 
technical reasons the tests being used in the District cannot provide meaning- 
ful or accurate information about the learning capacity of a majority of District 


schoolchildren. Second, largely because of misleading test scores these children 


ae See Note 119 supra, Hansen 44, ° 


123 Of course there are students who will underachieve despite the best efforts 
of the school system. However, track system theory postulates that most of these 
students could be identified as having potential to exceed present achievement 
levels. 


Other reasons for lack of movement would be inadequate counseling or insuf- 
ficient remedial instruction; but these’would be considered failures to carry 
out track theory, not justifications, See Hansen 53. As has been seen already, 
there is substantial evidence that these breakdowns have occurred in the Dis- 
trict and are in part responsible for low mobility. See Sections E, F-2, supra. 
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are being misjudged and, as a result, undereducated, Although both arguments 
have a common basis in the technical aspects of testing, they raise dneunat 
separate questions. The following discussion will therefore begin with a review 
of the evidence concerning tests in general before turning to the specifics of 
plaintiffs' arguments. 


(1) Test Strosturcnas 


(a) The nature of scholastic aptitude tests. 

There are essentially two types of tests used in educational evaluation, 
achievement tests and scholastic aptitude tests. An achievement test is designed 
primarily to measure a student's level of attainment in a given subject, such as 
history, science, literature, and so on. The test presumes the student has been 
instructed in the subject matter; it seeks to find out how well he has learned 
that subject. Alchoeh achievement test scores play an important role in place- 
ment decisions, their use has not been seriously questioned by preiee ites except 
to the extent the test scores tend to reinforce already erroneous dechetonstae 
Consequently, the discussion here will center on aptitude tests. 

A scholastic aptitude test is specifically designed to predict how a student 
126 


will achieve in the future in an academic curriculum. It does this by testing 
certain skills which have come to be identified as having a high correlation with 
scholastic achievement. Once a student's present proficiency in these skills is 


ascertained, an inference is drawn as to how well he can be expected to do in 


the future. 


ss The following discussion is based on the testimony of these expert witnesses: 
Dr. Marvin G. Cline (Plaintiffs; Tr. 1308-1435, 1652-1802, 6543-6684); Dr. Rozer 
T. Lennon (Defendants; Tr. 3147-3571); Dr. John T. Dailey (Defendants; Tr. 6245- 
6396). The court also has had occasion to refer to these standard textbooks to 
clarify minor technical matters: A. Anastasi, Differential Psycholozy (3d. ed, 


1958); L. Chronbach, Esseatials of Psycholovical Testing (2d ed. 1900); LiTyler, 
The Psycholozy of Human Differences (2d ed. 1956). 
125 


See ''Misjudgments" infra. 


126 


There are other kinds of aptitude tests, used to predict success in some 
kind of occupation or training course. See generally L. Chronbach, supra Note 
124, at 17-36. Having noted the distinction, the court wili use the Cerms 
"scholastic aptitude tests" and "aptitude tests" interchangeably in this 
opinion. 


The scholastic aptitude tests focused on in this lawsuit have been group 
tests as distinguished from individual tests. The types of group aptitude 
tests in current use are listed in Table T-1, Appendix. | 
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The skills measured by scholastic aptitude tests are verbal. More precise- 
ly, an aptitude test is essentially a test of the student's command of standard 
English and grammar. The emphasis on these skills is due to the nature of the 
academic curriculum, which is highly verbal; without such skills a student cannot 
be successful, Therefore, by measuring the student's present verbal ability the 
test makes it possible to estimate the student's likelihood of success in the 
future, 

Some aptitude tests may include questions that are nonverbal in content so 
as to circumvent LepeehaKs verbal handicaps. Technically, nonverbal tests are 
nonlanguage tests of reasoning processes thought to be indicative of ability to 
handle academic tasks successfully. (Tr. 6273.) The usual type of question 
consists of geometric symbols or drawings, the student being required to perceive 
and analyze relationships among a group of symbols, The process is variously 
termed "abstract reasoning," "spatial perception," or the like. As with verbal 
tests, prediction is based on how well a student is able to answer nonverbal 
questions, 

The scholastic aptitude tests used in the District school system are verbal, 
with the exception of one series (TOGA) which includes a nonverbal components 2! 
The Otis test, given in the sixth grade and the only group test producing an 1Q 
score, is verbal, See Table T-1, Appendix. i 

Whether a test is verbal or nonverbal, the skills being measured are not in- 
nate or inherited traits. They are learned, acquired through experience, It used 
to be the prevailing theory that aptitude tests—or "intelligence" tests as they 
are often called, although the term is obviously misleading—do measure some 
stable, predetermined intellectual process that can be isolated and called in- 
telligence. Today, modern experts in educational testing and psychology have 
rejected this concept as false. Indeed, the best that can be said about intelli- 
gence insofar as testing is concerned is that it is whatever the test measures. 
(Defendants' Proposed Finding 16.) In plain words, this means that aptitude 
tests can only test a student's eecrent level of learning in certain skills 
and from that infer his capability to learn further. 


Of utmost importance is the fact that, to demonstrate the ability to learn, 


a student must have had the opportunity to learn those skills relied upon for 


127 In a broad sense, the Metropolitan Readiness test might also be classed 
as nonverbal. 
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prediction. /28 In other words, an aptitude test is necessarily measuring a 

student's background, his environment, It is a test of his cumulative ess reeye 

in his home, his community and his school. Each of these social institutions has 

Va separate influence on his development; one may compensate for the failings of © 

the others, or all may act in concert and reinforce each other—for good or for ill. 
(b) Causes of low test scores, 

A low aptitude test score may mean that a student is innately limited in in- 
tellectual ability. ‘On the other hand, there may be other explanations possible 
that have nothing to do with native intelligence. Some of those reasons are per- 
tinent here. 

As the discussion in the preceding section indicated, one of the important 
factors that could account for a low test score is the student's environment. If 
a student has had little or no opportunity to acquire and develop the requisite 
verbal or nonverbal skills, he obviously cannot score well on the tests. 

Another Pesce bt variation is the student's emotional or psychological con- 
dition when he takes the test. He may have a poor attitude toward the test or the 
testing situation, generally characterized as apathy. This may be due to lack of 
motivation; or it may be a defensive reaction caused by worry or tear-—what has 
been called"'test anxiety." Anxiety can also cause extremely nervous reactions. 
All of these behavior patterns will cause the student to perform poorly on a ; 
test, either because he panics and forgets what he knows or rushes through the 
test skipping questions, guessing at answers, or otherwise acting carelessly. 

Some tests are constructed to take account of some behavior variations, 

In general, however, every test score must be interpreted by those wno intend 
to rely on them for making decisions about the individual student. Test publish- 
ers warn that scores must be evaluated in terms of the individual so as to dis- 
cover, if possible, any nonintellectual variables that could have influenced the 
student's test score. 

(c) Test standardization. 

A standardized test is one for which a norm or average score has been es- 
tablished so that subsequently obtained scores can be comparatively evaluated, 


A test is standardized on a selected group of students whose scores are dis- 


128 According to defense witness Dailey, that “opportunity is about 90 per cent 
being fortunate enough to have a home where standard English is spoken during 
the formative years." (Tr. 6376.) 
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tributed to obtain a median; the median then becomes the norm for that 

test. Usually the standard is a national one, in the sense that the PEP pub- 
lisher seeks to recreate in the norming group a representative cross-section 
_of American schools. Tests may also be standardized on a local basis so as 

to enable Damarieocs between students from the same community. All the group 
aptitude tests used in the District are nationally standardized, 

The test norm or median score can be expressed in a number of wage The 
most common today is a percentile score, the national median being the 50th 
percentile. Another commonly used measurement is the IQ, or intelligence 
quotient, the norm being 100. Often scores will be expressed in percentile 
ranges or bands so as to make clear the element of measurement error inherent 
in any test; thus an average score might be expressed as falling within the 
48-52 percentile range. 

The norming group of students is selected according to wertainitacierst 
The principal ones are socio-economic and cultural status, as defined by the 
median annual income and average amount of schooling of the adults in the 
students' community. Other factors considered are region and school size. 
Race is not a controlled factor. Given the demography of the total popula- 
tion, the standardizing group will be predominantly white and middle class. 
Defendants' expert, Dr. Lennon, estimated that at least 60% of the group would 
fall into this category; the breakdown of the remaining 40 or less per cent 
was not iy ena 

(2) Testing the Disadvantaged Child. 

Having touched generally upon the technical aspects of scholastic apti- 
tude testing, it is now possible to give attention to plaintiffs' specific 
arguments. At base they are focusing on an area of educskional testing that 


has been given close attention only in recent years: the testing of the dis- 


advantaged chi1d,t5° The issue plaintiffs have raised is whether standard 


129 she per cent of Negroes in a safiple group will vary. The norming groups 
for Harcourt-Brace-World's Stanford and Metropolitan Achievement Tests in- 
cluded from 5 to 7% Negroes. (Tr. 3391, 3416, 3421-3422.) As of 1960 the 

per cent of Negroes in the total population was as follows in these age groups: 
Ages 5-9, 12.8% Negro; ages 10-14, 11.8% Negro; ages 15-19, LA SaNer ron mG be 
3553-3554.) No figures are available as to the per cent of Negroes in school; 
Dr. Lennon did express the belief that the per cent of Negroes declined the 
higher the grade level. , 


poccee! e.g., American Council on Education, Testing Problems_in Perspective 
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aptitude tests are appropriate for making inferences about the innate intellec- 
tual capabilities of these children. | 

Although the term "disadvantaged" is by nature imprecise, a working defini- 
tion adopted for purposes of discussing educational problems is commonly based on 
two factors: the child's socio-economic status, as measured by the family's annual 
income; and his cultural status, as measured by the number of years of schooling 
attained by his parents. Both of these factors have been identified as having a 
high correlation with achievement both in school and in society generally, since 
they tend to reflect the kinds of background more or less conducive to developing 
scholastic-type skills. There are also indications that racial factors may well 
have some separate bearing on whether a child can be considered disadvantaged. 

As was noted in Section D, supra, a substantial portion of the District's 
Negro school children can be characterized as disadvantaged. According to most 
recent census data (1960), the median annual family income within the District 
' of Columbia is $5,993. For white families the median is $7,692. For Negroes 
the median is $4,800, placing at least 50% of the Negro families within a pov- 
erty range. In 1964 about 17% of the elementary school pupils lived in census 
tracts where the median family income was under $4,000; two-thirds lived in 
zones where income was under $6,000. The vast majority of these pupiis were 
Negro. (Ex. 124; Ex. V-9; Ex. V-16.) As far as educational attainment is con- 
cerned, the pattern is the same. In 1960 the median years of schooling of all 
adults over 25 was 12.4 years for whites and 9.8 for Negroes. Of those with 
less than five years of schooling, 75% were Negroes. At least one-third of 
the elementary school pupils live in tracts where the educational level is 
under 10 years. Almost eight out of 10 elementary school pupils live in areas 
where the majority of the adults have not completed high Ahh) (Ex, 124; see 
generally Defendants' Proposed Findings pp. B-4 to B-5.) 
130 (continued) 


(A. Anastasi ed. 1967); ce lewe lratin, 
(1951); E.Riessman, The Cultur r \ L 
and Income (1961); (1901); Deutsch & Brouch Social Intluences in Negro-White Intelli-ence 
Differences, ZO RIE So ia J Social Issues 24 (\pril 1904); ef. J. Conant, Siteseand Suburos 
(1961). See generally Educati Education _in Depressed Areas 101-235 (A. H. Passow ed. 1963). 


The College Entrance Examination Board has formed a National Commissicn on 
Tests to investigate testing practices and assumptions. Ome area being given 
close attention is the testing of the culturally disadvantaged and members of 


distinctive cultural groups. See D, Goslin, Criticisms of Standardized Tests 
and Testing (May 1967), a report. recently d delivered to the Commission members. 
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(a) Handicaps to learning. 


Disadvantaged children typically are saddled with tremendous handicaps when 
it comes to competing in the ethnocentric academic society of public schools. 
That society, mirroring American Society generally, is strongly influenced by 
white and middle class experiences and values. While there is nothing necessarily 
wrong about this orientation, it does raise certain barriers for lower class and 
Negro children—barriers that are to be found in most aptitude tests as well. 

1. Environmental factors. The chief handicap of 

the disadvantaged child where verbal tests are concerned is in his limited ex- 
posure to people having command of standard English. Communication within the 
lower class environment, although it may rise to a very complex and sophisticated 
level, typically assumes a language form alien to that tested by aptitude tests. 
Slang expressions predominate; diction is poor; and there may be ethnically 
based language forms. The language spoken by Negro children in the ghetto has 
been classified as a dialect) wa 

Other circumstances interact with and reinforce the language handicap. 
Verbalization tends to occur less frequently and often less intensively. Be- 
cause of crowded living conditions, the noise Wesel in the home may be quite 
high with the result that the child's auditory perception—his ability to dis- 
criminate among word sounds—can be retarded, There tends to be less exposure 
to books or other serious Deiite material—either for lack of interest or for 
lack of money. 

The disadvantaged child has little or no opportunity to range seyond the 
boundaries of his immediate neighborhood. He is unfamiliar, therefore, with 
concepts that will expand both his range of experiences and his vocabulary. 


He has less exposure to new things that he can reduce to verbal terms. 


rst Some fairly typical language usage is cited in one of plaintiffs' exhibits: 


"You no longs in dis.class."' 
"What ah sposed to did?" . 
"What do bunch mean?" 

"Ah seed im." 

"He done seed me." 

"How old you was den?" 

"Gi it tu me." 

"What do praise mean?" 


(ExspCetO) epilic) 
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For example, one defense witness, a principal of a low-income Negro elementary 
school, told of how most of the children had never been more than a few blocks 
from home; they had never been downtown, although some had been to a Sears de- 
partment store; they did not know what an escalator was, had not seen a depart- 
ment-store Santa Claus, had not been to a zoo. These experiences, common in 
the subject matter of tests and textbooks, were alien to the lives of these 
children. 

The way in Rich environmental factors affect the development of nonverbal 
skills is not quite as clear. There is evidence that such factors are less of 
a handicap to scoring well ona nonverbal aptitude test than they are to scor- 
ing well on a verbal test. (Ex. C-10.) Nonetheless, the child's environment 
remains very much a factor in the development of nonverbal skills. Defendants’ 
expert, Dr. Dailey, was of the opinion that a nonlanguage test of abstract rea- 
soning ests the same intellectual process required to read a paragraph and 
answer questions about it. Thus the skill a child develops in the process of 
reducing life experiences to verbal terms is really but another aspect of the 
process by which a child reasons abstractly about geometric symbols in non- 
language terms. The less a child is exposed to situations in which he has the 
stimulation or the opportunity to deal with complex experiences or concepts, 
the more retarded both his verbal and nonverbal development will be—although 
the retarding effect may be greater in the case of verbal skills, 13? 

1c Psychological factors. Although any student taking a test 
may be subject to psycholozical influences of various sorts, there is a good 
deal of evidence that disadvantaged children and Negro children are more like- 
ly than others to suffer from influences that have a depressing effect on test 
scores, The problem can generally be described as one of low self-esteem, or 


lack of self-confidence. 


132 x 
At least one aptitude test in use in the District claims that a nonverbal 


test avoids any environmental handicaps a disadvantaged child may have. See 
Flanagan Tests of General Ability (TOGA), Form A, grades 6 to 9: "Pare IL 
avoids any cultural content; it presents geometric drawings designed to test 
the pupil's powers of abstract reasoning. This part of the test presents an 
equal challenge to all pupils regardless of their cultural backgrounds." 
Manual, p. 4. As defense witness Dailey made quite clear, this claim is un- 
founded and is indeed highly misleading, This is a prime illustration of the 
way in which standardized tests can lead the unsophisticated into mistaken 
judgments about the import of test scores. 
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1, Socio-economic causes. There is evidence 
that disadvantaged children, black or white, are those most likely to lack 
self-confidence in the school situation. This is due to a complex of causes, 
many of them directly related to the environmental factors already discussed. 
The disadvantaged child is made profoundly aware of this academic shortcoming 
as soon as he enters school, There is a great risk of his losing confidence 
in his ability to compete in school with children who are "better off." A 
frequent manifestation of this is for the child to become a discipline problem, 
as he goes through the process of rejecting a situation in which he feels in- 
adequate. All of this can have a direct and significant effect on test per- 
formance as much as on scholastic performance, 

ii. Racial causes. Apart from factors related 
to socio-economic status, there is striking evidence that Negro children under- 
go a special kind of psychological stress that can have a debilitating effect 
on academic and test performance. See Findings I-G, Supra, Because of their 
race and the ever present reminders of being "different," Negrc children gen- 
erally are subject to very serious problems of self-identification, By the 
time the Negro child is about to enter school he has become very much racially 
self-conscious, which causes considerable psychological turmoil as he attempts 
to come to terms with his status as a Negro, He tends to be imbued with a 
sense of worthlessness, of inferiority, of fear and despair which is transmitted 
to him primarily through his parents. 

In this state of turmoil, many Negro children approach school + ‘th the 
feeling they are entering a strange and alien place that is the property of a 
white school system or of white society, even though the school may be all-Negro. 
And when the school is all-Negro or predominantly so, this simply reinforces 
the impressions implanted in the child's mind by his parents, For the school 
experience is then but a perpetuation of the segregation he has come to expect 
in life generally. Evidence of turmoi}] can be found in the inability of many 
Weve pre-schoolers and first graders to draw themselves as colored, or other 
than in an animal-like or caricature-like fashion. This general psychological 
phenomenon is not confined to the South but is common to Negroes throughout 


the country, (Ex. A-24, passim. See also Tr. 879-893, 5063-5066, 5080-5084. ) 
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When economically based deprivation is combined with the traumas 
suffered simply because of being Negro, the psychological impact can be 
crushing. 

iii. Manifestations of low self-esteem: anxiety and apathy. When 

a child lacks confidence in himself or is selec ashes he is likely to mani- 
fest this during the test-taking experience. One reaction that has been iden- 
tified has been called "test anxiety," The child, apprehensive about his 
ability to score felt and fearful about what others—especially his teacher 
or principal—might see in the test score, reacts in a self-defeating manner: 
He becomes highly nervous, even "wildly rampant"; or he withdraws. Either 
reaction lowers his test score. (Tr. 1375-1376.) Although both advantaged 
and disadvantaged ehilaren can experience test anxiety, in the opinion of Dr. 
Cline, plaintiffs' expert, the disadvantaged child—and particularly the dis- 
advantaged Negro child—tend to be under much greater psychological stress in 
the testing situation and thus are more likely to show the effects in test 
performance. (Tr. 1376.) Several empirical. studies Support D.. Cline's con- 
clusion. (Tr. 3279-3280; 1376-1380, )!33 

Aside from anxiety-caused withdrawal, a child may be apathetic about a 
test simply because he does not see it as important. Children who come from 
backgrounds lacking in parental and environmental Support for academic achieve- 
ment will be more prone cc be apathetic about testing; and disadvantaged children 
are those most likely to have nonsupportive backgrounds, In general, the middle 
and upper class child is made aware of the importance and vaiue of -:hool and 
testing; this will make him take both more seriously in terms of his goals in 
life. The lower class child, and especially a Negro facing the fact of racial 
discrimination, is more likely to view school and testing as a waste of time. 
Those grown accustomed to lower horizons may find it hard to take seriously 


such things as aptitude tests, 


133 
Defense witness Lennon thought the studies "open to other interpreta- 


tions," which he did not elaborate; he himself has made no "hard study" 
of the area. (Tr. 3280.) Dr. Lennon also pointed out that test anxiety 
might be a factor measured by a test since anxiety can affect scholastic 
achievement as well. (Tr. 3280-3281.) This, however, does not mean that 
it is a measurement of innate intellectual ability. 
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(3) Empirical confirmation. 


Empirical confirmation of the disadvantaged child's handicaps on aptitude 
tests can be found in the remarkably high degree of correlation between test 
scores on standard aptitude tests and the socio-economic status of the child. 
The more disadvantaged the child, the lower his test score will be. Dr. Len- 
non estimated that in a school system such as the District's where 90% of the 
students are Negro ae at least 50% come from families whose annual income is 
substantially below that of the national median (estimated by Dr. Lennon to be 
about $6,200), the average aptitude test score would be at least seven points 
below the norm. As an IQ figure, this would mean a score of 93 as compared 
with 100; as a percentile score it would mean a score in the 43rd as compared 
with the 50th percentile. 

Defendants: while acknowledging the handicaps of the disadvantaged child, 
have steadfastly maintained that the cause of low test scores is strictly a 
matter of socio-economic status, not race. In their view, the fact that a 
child is Negro is irrelevant to test performance. The evidence, however, 
does not support such a definitive conclusion. Dr. Lennon testified that, 
in constructing sampling groups, socio-economic and cultural factors seem 
to account for any significant variances. And Dr. Dailey testified to hav- 
ing conducted a multiple regression study of District test results, finding 
that the race of the child had no observable impact on those particular test 
scores, (Tr, 6316-6317, 6323-6324; Ex. 119; Ex. 120.) Nevertheless, Dr. 
Dailey later admitted that he has not firmly ruled out race as a wholly ir- 
relevant factor, (Tr, 6395.) Thus, what both he and Dr. Lennon left open 
was the possibility of an overlap between socio-economic and racial factors, 
the former in many instances masking the effects of the latter. 

Certainly, given the athe ANG evidence of the psychological impact 
of segregation and other forms efidiacrimination on the Negro, defendants' 
evidence falls far short of successfully eliminating racial factors as in- 


fluential in test performances -7* 


134 The court also takes judicial notice of the fact that there are studies 
which indicate that race does indeed have a separate effect. E.g., Deutsch 
& Brown, supra Note 130; cf. 5.Comm'n on Civil Rights, Racial Isolation in 
the Public Schools (1967). 
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(4) The influence of school. 

For the disadvantaged child, handicapped as he is by home and ary 
circumstances, the school remains as the last hope for overcoming academic 
deficiencies. In recognition of this fact the urban schools, including the 
Bierce school system, are giving more and more attention to providing com- 
pensatory education for these children, for it is the school that by defini- 
tion is best suited to providing students with the opportunity to acquire and 
perfect the academic skills which the school itself demands, And if the school 
fails in this task, the disadvantaged child will remain handicapped both in 
class and in taking tests. 


But the influence of the school is not confined to how well it can teach 
Cahichehitethe! Peco aaeee ve ; 


the disadvantaged child; it also has a significant role to play in shaping 
setae = 


c Student's emotional and psychological make-up. The formula for reaching 
I ister pes an oe 
a student who comes to school academically ill-equipped from the start, who 
hyde ina tet Sos Bf ctw i 
is disposed to reject the whole educational complex oecause of feelings of 
aa Rae 
fear, frustration and an abiding sense of futility, is still one of the un- 


— 


[eae 2-5. 
solved problems in American education, What is clear is that the urban school 


ease me 
a 


treads a narrow and difficult path in trying to reach the disadvantaged child. 
If it missteps, the consequences can be a devastating reinforcement of the 
psychological handicaps that already plague these children. 

arte rs expert, Dr. Cline, has concluded that one of the most im- 
portant influences on both academic achievement and aptitude test scores in- 
heres in the teacher-pupil relationship, a syndrome Dr. Cline has termed 
“teacher expectation." Studies have found that a teacher will commonly tend 
to underestimate the abilities of disadvantaged children and will treat them 
accordingly—in the daily classroom routine, in grading, and in evaluating 
these students' likelihood of achieving in the future. The horrible conse- 
quence Br a teacher's low expectation is that it tends to be a self-fulfillin; 
prophecy. The unfortunate students, eeeren as if they were subnormal, come 
to accept as a fact that they are subnormal, They act out in their school te- 
havior and in the testing situation what they have been conditioned to believe 


is their true status in life; and in conforming to expectations, they "confirm" 


the original judgment. A noted expert, Professor Kenneth Clark, has summed 
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up the problem thusly: 
"ke * * When a child from a deprived background is treated 

as if he is uneducable because he has a low test score, he be- 

comes uneducable and the low test score is thereby reinforced. 

If a child scores low on an intelligence test because he can- 

mot read and then is not taught to read because he has a low 

* test score, then such a child is being imprisoned in an iron 

circle and becomes the victim of an educational self-fulfilling 

prophecy." 

Aside from the influence of the teacher, the whole of the school experi- 
ence will shape a Be aeerie behavior. If that experience is for one reason 
or another a negative one for the student, his performances will likewise be 
negative. Although there are immediate implications in this for the track 
system, the court will defer eeieeion for later in the opinion. 

d. Accuracy of test measurements. 

Plaintiffs charge that the disadvantaged child's handicaps—both environ- 
mental and psychological—are such that standard aptitude tests cannot serve 
as accurate measurements of innate ability to learn. In Dr. Cline's opinion 
these tests are worthless, The evidence that this is so is persuasive. 

It will be recalled that a scholastic aptitude test is constructed to 
test present facility in verbal—and, sometimes, nonverbal—skills so as to 
make possible an inference about an individual's innate ability to succeed in 
school, The inference is expressed in the form of a test score which is a 
ntabeden: of how the individual student compares with the median score of the 
norming group. The median reflects an "average" ability to learn, a score 
above or below that average indicating superior or inferior ability. A cru- 
cial assumption in this comparative statement, however, is that the indivi- 
dual is fairly comparable with the norming group in terms of environmental 
background and psychological make-up; to the extent the individual is not 
comparable, the test score may reflect those differences rather than innate 
differences. For example, perhaps the most ideal circumstance for making an 
accurate estimate of innate ability from comparing test scores would be in 


the case of twins. If the twins were given the same test and one scored siz- 


nificantly higher than the other, a reasonable inference would be that the 


*c1ark, Educational Stimulation of Raciall Disadvantaged Children, in 
142, 150 (A. H. Passow ed. 1963). ee R. Rosen- 
thal & L. Jacobsen, Self-Fulfilling Prophecies in the Classroom: Teachers Ex- 


“pectations as Unintended Determinants of Pupils’ Intellectual Competen: Sah 
spectrally iyc! >Lopmacit (1957). 
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higher scoring twin had the superior innate ability; both children ea aA 
would have had the same opportunity to learn the tested skills and both would 
- probably have been subject to similar psychological influences. 

Transferring this principle to standard exch ends tests in general, the 
best circumstance for making accurate estimates of ability is when the tested 
student is most like the typical norming student: white and middle class. Be- 
cause the white middle class student predominates in the norming sample, it 
is possible to say the average student in that group will have had roughly the 
same opportunities to develop standard verbal and nonverbal skills as the rest 
of the group and will probably be psychologically similar as well. Thus the 
national median or norm is a reasonably accurate statistical statement of what 
the average Dae adh aeudent ought to have learned in the way of verbal and 
nonverbal skills by a certain age and what can therefore be pousidered average 
intelligence or ability to learn. For this reason, standard aptitude tests 
are most precise and accurate in their measurements of innate ability when 
given to white middle class students. 

When standard aptitude tests are given to low income Negro children, or 
disadvantaged children, however, the tests are less precise and less accurate 
—so much so that test scores become practically meaningless. Because of the 
impoverished circumstances that characterize the disadvantaged child, it is 
virtually impossible to tell whether the test score reflects lack of ability 
—or simply lack of opportunity. Moreover, the probability that test scores 
of the Negro child or the disadvantaged child will be depressed because of 
somewhat unique psychological influences further compounds the risk of in- 
accuracy. 

Lorton study. Striking evidence of the inaccuracy of standard tests 
is revealed in a study made in 1965 at the Lorton Youth Center, a penal in- 
stitution set up under the Federal Youth Corrections Act and servinz the 
District of Columbia. Inmates range in age from 18 to 26 years; 90% are 
dropouts from the District schools; and 95% of these are Negroes. Sixty- 
nine inmates enrolled in the Youth Center School pursuing a course of study 
lending to a high-school-equivalent diploma were examined as a follow-up to 


an earlier study to determine these inmates' educational progress under 
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“ideal"' educational circumstances. In the earlier study several factors had 
been identified as causing these inmates to underachieve in school and eventu- 
ally to drop out; the second study was designed to measure achievement once 


those factors had been removed. A summary of the study is quoted in the mar- 


gint36 the major points of interest are these: 


3 


"Data pertaining to intelligence quotients and Stanford Achievement test 
scores were obtained from the files of the psychological unit of the Youth 
Center. Ranges and averages were computed for intelligence quotients as 
measured by the Otis Test of Mental Ability and for intelligence quotients 
as measured by the Revised Beta Examination. The rarges and averages were 
also found for reading levels and arithmetic levels for this group as mea- 
sured by the Stanford Achievement Test. A comparison was made between the 
reading levels and arithmetic levels obtained by these youths on entrance 
to the Youth Center and the reading levels and arithmetic levels obtained 
after one year of instruction at the Youth Center School. 


"An analysis of these data revealed that the range of intelligence quo- 
tients as measured by the Otis Test of Mental Ability was from 50 to 110. 
The average 1.Q. for this group was computed at 78 from scores obtained on 
the Otis Test of Mental Ability. When measured by the Revised Beta Exam- 
ination, a non-verbal intelligence test, the range of intelligence quotients 
for this group was found to be from 71 to 118. The average intelligence 
quotient was measured as 98 on the Revised Beta Examinatior A difference 
of'20 points was indicated in the average intelligence quotient obtained 
on, the Otis Test of Mental Ability and the average intelligence quotient 
as measured by the Revised Beta Examination. 


"A further comparison was made of the intelligence quotients as measured 
by these two tests using those incarcerees who had obtained an 1.Q. of 75 
or below on the Otis Test of Mental Ability. The range of intelliwzence quo- 
tients for this group, as measured by the Otis Test of Mental Ability, was 
from 50 to 75. When measured by the Revised Beta Examination, the range in 
intelligence quotients for this group was found to be from 71 to 112. The 
average I,Q, increased: 29 points. From scores obtained on the Otis Test 
of Mental Ability, the average intelligence quotient was found to be 62. 
From scores obtained on the Revised Beta Examination, the average intelli- 
gence quotient was found to be 91. 


"The findings indicated the following gains in intelligence quotients 
from scores obtained on the Otis Test of Mental Ability tc score obtained 
on the Revised Beta Examination by categories: 


28 inmates gained 20 points or more 
20 inmates gained from 10 to 19 points 
13 inmates gained from 1 to 9 points 

4 inmates showed no gain 

4 inmates showed a loss 


"The highest individual gain was 60 points. This individual obtained 
an 1.Q, of 52 (deficient) on the Otis Test of Mental Ability, and he ob- 
tained an I1.Q, of 112 (above average) on the Revised Beta Examination. 

* * ¥ # m5 

"Consideration was given to progress in reading after one year of in- 
struction at the Youth Center School. These daca revealed that for the 
entire sampling of 69 incarcerees the range in reading levels on entrance 
to the Youth Center was from 1.5 (fifth month of the first grade) as mea- 
sured by the Stanford Achievement Test. The average initial reading level 

_was found to be 6.9 (ninth month of the sixth grade). After one year of 
instruction at the Youth Center School, the average reading level for this 
group increased by 1 year and 3 months to 8.2 (second month of the eighth 
grade). The range in reading levels after one year of instruction was 
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1) Two types of aptitude tests were used to measure ability, the Otis 
test used in District schools, a verbal test; and the Revised Beta Examina- 
tion, which is nonverbal. The IQ ranges for the two tests differed markedly. 
For the whole group of 69 inmates the range of IQ's obtained by using the 
Otis test was from 50 to 110; the average was 78, substantially below normal, 
Scores on the nonverbal Beta test, however, were higher, ranging from 71 to 
118; the average was 98—20 points higher than the Otis average, and a level 
considered to indicate average intelligence. 


Twenty-four of the 69 inmates scored at 75 or below on the Otis test, 


136 (continued) 
found to be from 2.5 to 12.0. 


"An analysis was made of the reading progress over a one year period 
of incarcerees who obtained an I1.Q. of 75 or less on the Otis Test of 
Mental Ability. There were 24 inmates in this sampling. The initial 
range of reading levels for this group was from 1.6 to 6.8 and the range 
of reading levels for this group after a year of instruction was from 
2.5 to 7.3. The average reading level for this group of incarcerees 
whose I.Q. measured 75 or below on the Otis Test of Mental Ability in- 
creased from 3.9 to 5.2. This represents an average gain of one year 
and three months for this group after one year of instruction, It should 
be noted here that the average gain in reading made by this selected 
sampling was the same as the average gain in reading made by the total 
population, A normal individual should make one year's progress or 1.0 
in one year, 


"The range in arithmetic levels for the total group on entrance to the 
Youth Center was from 3.2 to 9.1. The range in arithmetic levels for the 
total group after one year of instruction was from 4.2 to 11.9, The ini- 
tial average arithmetic level was 5.6, and the final average arithmetic 
level was 7.4, representing a gain in the average arithmetic level of l 
year and 8 months after one year of instruction. 


"An analysis was also made of the progress in arithmetic made by the 
24 subjects whose I1,Q. measured 75 or below on the Otis Test of Mental 
Ability. These youths would be classed as having borderline intelli- 
gence if this 1.Q. were recorded on their public school records, How- 
ever, this group of so-called 'borderline' subjects also had an average 
gain in arithmetic level of 1 year and 8 months after one year of in- 
struction at the Youth Center School. The initial range in arithmetic 
levels for this group was from 3.2 to 6.5. The final range in arithmetic 
levels for this group after one year of instruction was from 4.2 to 8.4, 
The initial average arithmetic level was 4.2, and the final average arith- 
metic level for this group with I.Q.'s which measured 75 or below on the 
Otis Test of Mental Ability was 6.0. 


"The highest individual gain in reading level by an inmate was 3 years 
and 6 months, This subject's initial reading level was 5.7. His reading 
level after one year of instruction was 9.3. The highest individual gain 
in arithmetic level over a one year period was 3 years and 9 months, This 
subject's initial arithmetic level was 6.1, and his final arithmetic level 
was 10.0." 


N. Burke & A. Simons, A Measure of the Educational Achievement of a Group of 
Incarcerated Culturally Disadvantaged and Educationally Deprived Dropouts 25- 
29° (May 1965) (Ex. C-10; see also Tr. 1455-1507, 1576-1635; Ex. C-10; Ex. 
C-17). i 
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137 Yet on the Beta test 


the IQ's ranging from 50 to 75; the average was 62. 
the range was from 71 to 112, the average being 9l—or 29 points higher “than 
the Otis average. 

2) Gains in achievement in reading and arithmetic over a one-year period 
were measured dsing the Stanford Achievement Tests, one of the series used in the 
District schools. The expected gain for a student of average intelligence,. ac- 
cording to Stanford norms, is 1.0 (i.e., a progress equivalent to one grade 
level in one year). 

Reading. The average gain for all 69 inmates was 1.3 years, increasing from 
an average grade level equivalent of 6.9 (ninth month of the sixth grade) to 8,2 
(second month of the eighth grade). For the 24 inmates in the 75 or below range 
(Otis), the average gain also was 1.3 years, increasing from a grade level 
equivalent of 3.9 to 5.2. 

Arithmetic. The average gain for all inmates was 1.8 years, increasing from 
5.6 to 7.4. For the 24 low-scoring inmates the average gain was 1.8, increasing 
from 4.2 to 6.0. 

This study reveals in hard fact that a disadvantaged Negro student with a 
supposedly low IQ can, given the opportunity, far surpass what might be expected 
of a truly "subnormal" student. It illustrates the principle that a standard ver- 
bal aptitude test—-in this case the Otis test—can be a faulty predictor of agtual 
achievement for disadvantaged students, arid confirms Dr. Clines assessment of the 


disabilities of such tests in making accurate inferences about innate ability, 13° 


137 4 person with an 1Q of 40 to 59 is considered a "moron." UChronbach, 
supra Note 124, at 173. In the District a child with an IQ of 75 or below 
is considered for placement in the Special Academic Track. 


138 The nonverbal scores obtained from the Beta test seem to have been more ac- 
curate in penetrating the fog obscuring these inmates' abilities, a perfect ex- 
ample of how a deficiency in a tested skill—i.e., a verbal facility—has a 
direct and misleading effect on test scores. 

Although it would appear from this study that nonverbal tests are much the 
better for use with disadvantaged children, there is substantial evidence that 
nonverbal tests are subject to the same disabilities as verbal tests since both 
at base are testing learned skills. Thus, Dr. Dailey reported that, in a test 
of ninth grade students from nine of the District's 25 junior high schools, the 
average score was in the 40th percéntile on a verbal component, but only in the 
38th percentile on a nonverbal component. (Tr. 6266-6269.) 


Interestingly, Dr. Dailey concluded from this experiment that the tests 
confirmed that District schools were teaching reading as well as could be ex- 
pected given the "raw material" they had to work with. The foundation for this 
judgment is Dr. Dailey's theory that nonverbal skills are learned largely out 
of school, He did not elaborate, however, on why a child's home or community 
are especially suited for training the child in abstract reasoning whereas the 
school is not. (Tr. 6347.) 
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Local norms. Two techniques have been cited by plaintiffs that might 
help give a more accurate estimation of the ability of the disadvantaged child. 
One of these is the development of a locally standardized test. The principle 
is the same as that applied to the nationally standardized test, except that 
the test questions are made appropriate to the students being tested and the 
norm is ascertained from a group of similarly situated students—that is, 
those students within the local school system at the appropriate age levels. 
The purpose of the focat norm is to produce test scores that will reflect what 
the child has had the opportunity to learn and to compare his achievement with 
that of others who have had comparable opportunities. Defendants have not 
availed themselves of this technique. (Tr. 6676-6684.) 

Another method of establishing a local norm is to use the standard apti- 
tude test but to restandardize the median score according to local performances. 
At the time of trial defendants were in the process of obtaining such norms 
under the direction of Dr. Dailey. (Tr. 6387-6396.) However. because this 

| 
method continues to rely on test questions that are highly ina propriate to 
the background of the disadvantaged child, there remains a substantial risk 
of inaccurate measurement. Although detendant sitive taken commendable if 
somewhat belated steps to improve the techniques for ascertaining the abilities 
of District school children, they have not gone far enough. (Tr. 6676-6684. ) 

Empirical werd cieation, A second method designed to assure accuracy of 
measurements, strongly recommended by educational test experts aud test pub- 
lishers alike, is for the school system to conduct an empirical sti y of the 
predictive validity of the aptitude tests it uses. Since there is a proba- 
bility of error in prediction for any school population, it is desirable to 
obtain evidence as to how accurate the test is for the local student body. 
When the student body is highly dissimilar to the standardizing group it be- 
comes even more desirable to verify the accuracy of the test's predictions. 
This is done by making a follow-up study of a group of students to see how 
much correlation there is between actual scholastic achievement and the 


139 ok ae : 
initial test score. The District has not made any empirical studies of 


Presumably some control would have to be established to take account of the effec 
the student's curriculum would inevitably have on his actual achievement 
level. Otherwise a student who is undereducated due to misjudgments based 
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this sort, even though the student body and the system itself are vets he 
"unique." (Defendants' Proposed Findings, p. c-28,) 1°? 

Conclusion. In light of the above evidence regarding the ree ats of ap- 
titude test measurements, the court makes the following findings. First, there 
is substantial evidence that defendants presently lack the techniques and the 
facilities for ascertaining the tanere learning abilities of a majority of 
District schoolchildren. Second, lacking these techniques and facilities, de- 
fendants cannot justify the placement and retention of these children in lower 
tracks on the supposition that they could do no better, given the opportunity 
to do so. 

e. Misjudgments and undereducation. Plaintiffs have alleged that 
the harm in using grandad aptitude tests is not simply a matter of technical 
inability to estimate innate learning capacities of disadvantaged children. 
They go further and say that the false images test scores can project because 
of this disability will lead teachers—and. principals, when they are involved 
in making the decision about proper track placement—into misjudging the capa- 
bilities of these children. The consequence is to create a substantial risk of 
underestimating and thus undereducating the disadvantaged child. 

As was seen in the preceding section, because of the nature of nationally 
standardized scholastic aptitude tests a majority of District schoolchildren 
are likely to score below the national norm, This amounts to a prima facie 
statement of their subnormality. As the Lorton study makes strikingly clear, 
however, the test scores may well be understating true ability. Thus it is 
imperative that aptitude test scores not be taken at face value. Defendants 
agree with this latter principle, and argue that because test scores are almost 
139 (continued) 
on the initial test score would appear as a validation of the test's accuracy 


when in fact he is a victim of the self-fulfilling prophecy discussed earlier. 
Compare Hansen 185, discussed at Note 93 supra. 


160 Dr. Lennon indicated that in practice few school systems make empirical 
studies, being content to rely on historical verifications of accuracy re- 
ported by the test publisher. If this is acceptable in some cases, it would 
not be so for the District given its unique character, Moreover, it is not 
clear that the historical verifications Dr. Lennon referred to took account 
of the influence of teaching on achievement, see Note 139 supra. 
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always interpreted there is little risk of misjudging students' abilities. 
Moreover, they say, test scores are not the only ingredient in the process of 
placing students according to ability; other factors are considered which give 
an accurate picture of each student's needs and abilities, The evidence, how- 
ever, reveals that defendants are overly optimistic in their contentions. 

Interpretation. The major obstacle to defendants’ argument that test 
scores are interpreted is the fact that for many students interpretation can- 
not provide reacineda! information. There is ample evidence, already examined, 
that for disadvantaged children group aptitude tests are inappropriate for ob- 
taining accurate information about innate abilities. Defendants have not ex- 
plained how interpretation can overcome these technical limitations on the 
tests. 

The steps defendants have taken to obtain local norms will to some extent 
remedy the technical limitations on.these tests. There is no evidence, how- 
ever, as to how these local norms are being used in practice; at the time of 
trial, they had not even been fully developed. Moreover, defe dants have not 
indicated any intention to investigate whether group tests being used are ac- 
curate predictors of achievement for District echoet children, another limita- 
tion on the meaningfulness of interpretation. 

Consequently, the court finds that for a majority of District school 
children there is a substantial risk of being wrongly labelled as having sub- 
normal intelligence, a label that cannot effectively be removed simply by 
interpreting aptitude test scores. To whatever extent placet:ent de ‘sions 
are based on these scores, interpreted or not, there is a distinct possibility 
that that placement is erroneous. Defendants are left, therefore, with the 
proposition that accurate judgments about students’ abilities can be made with- 
out reference to test scores in circumstances where those scores are likely 
to be erroneous. 

The influence of test scores. | The court has already had occasion to ex- 
press its conclusions regarding the crucial role aptitude test scores inevit- 
ably must play in the proper operation of the track system. Nonetheless, 
assuming that those charged with the responsibility of evaluating and programming 


students according to their abilities could do so without regard to test scures, 
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the court will turm to the evidence of whether in practice a etudent ts test 
score is ignored so as not to influence judgments, 

There can be no disputing the fact that teachers universally tend to be 
strongly influenced in their assessment of a child's potential by his aptitude 
test scores. Defendants' own expert, Dr. Lennon, acknowledged this to be the 
common experience; and it would defy common sense to think the situation could 
be otherwise, Although test publishers and school administrators may exhort 
against taking test shone at face value, the magic of numbers is strong. 2¢+ 

A teacher, like any human being, must rely to some extent on appearance 
in making judgments about other people. If a student is slow in class, has 
trouble reading, seems dull-witted, and his reported IQ is 80, the natural in- 
clination is to view the evidence as supporting one conclusion: the student is 
indeed a dullard. Yet it may be that both the slowness and the tov IQ are 
the result of those factors—environmental or psychological—that have nothing 
to do with native intelligence. 

The inclination to give undue weight to test scores can be enhanced if 
scholastic aptitude tests assume an important role within tne school system 
—as is the case with the District. Thus the pene system makes mandatory 
the use of at least five aptitude tests for each student during his academic - 
career, in effect placing its official imprimatur on these particular tests. 
And, as noted earlier, the criteria for placement in the respective tracks 
are couched in terms of measured ability levels, reflecting the premise of 
the track system that maximum potential must be discovered. In such an at- 
mosphere, the worth of a test score rises high. The court cannot accept de- 
fendants' suggestion that test scores are not influential in placing students. 

Misjudements. Not only is there ample evidence that tests are influen- 
tial in shaping teachers' judgments, but there is dramatic evidence of the 
misjudgments that can come from this. 


The first example of this is in an incident described by Dr. Hansen in 


his Addendum: A Five-Year Report on Desegregation in the Washington, D. C. 
Schools (1960). 


141 
See, e.g., Rosenthal & Jacobsen, supra Note 135. 
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"The 1,303 students who were enrolled in the tenth grade basic 
curriculum in 1958-59 were given the advanced form JM of the Stan- 
ford Achievement Test in October 1958. 


"The average of the medians in the six tests is 6.5 grade, or 
3.6 school years below the students' actual grade of 10.1. While 
they were in the ninth grade these students were assigned to the 
basic curriculum at about the sixth grade level or below, as indi- 
cated by tests and teacher and counselor judgment. For more than 
half of them to make test scores above the sixth grade equivalent 
in the tenth grade indicates a phenomenal improvement over the test- 
ing period the preceding January, when all ninth graders took the 
Stanford Achievement Test, Form LM. 


"In the summary of this point, about two-thirds of the group 
tested in October 1958 who in January 1958 had scored at the sixth 
grade or below, made scores above the sixth grade equivalent. As 
an example, of the 1,303 students in the basic curriculum who took 
the test in paragraph meaning, 810 scored above the sixth grade 
equivalent. A spectacular finding is that 116 of these students 
made grade equivalents of 10.1’ to 12.8. On the basis of these re- 
sults alone, they were possibly ready for placement at the general, 
college preparatory, or even honors levels. 


"For these 810 students, then, significant gains were reported 
for the ten months, January to October, These gains undoubtedly 
represent, in part at least, improvement resulting from instruction 
during: these months, and perhaps for some, from attendance in summer 
school, They may also have resulted partly from differences in 


pupils' attitudes at the time they took the test. They do point up 
the necessity for greater care in guidance of pupils into the proper 
curriculum sequence," 


(Ex. 8, pp. 21-22.) (Emphasis added, ) 

Despite the call for "greater care," as the next example shows, misjudz- 
ments have continued. 

In 1965 Dr. Hansen announced a change in official policy: thenceforth, 


no student was to be assigned to the Special Academic Track without first 


being evaluated by a clinical psychologist and, if necessary, undergecing an 
individual test of ability. In September of that year 1,272 students, either 
already in the Special Academic Track or about to be enrolled in it on the 
recommendations of their teachers and principals, were ee ee eee by the psv- 
chologists under the new order. As a result of this reevaluation approximately 
820, almost two-thirds, were discovered to have been improperly judzed as re- 
quiring assignment to the Special Academic curriculum. Dr. Hansen's conment 

on this incident is instructive: 


"Q Dr. Hansen, were you surprised by the * * * results of the 
testing, this crash program testing, did you expect that result? 

"A I am not surprised by the result because when moving in the 
direction * * * of developing a special program for the mentally 
retarded, whose who by endowment seem mentally retarded, and those 
who are culturally handicapped, * * * it seems to me we could ex- 
pect a variation of this kind in terms of the evaluations and judg- 
ments of principals * * *," 
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(Tr. 405-406.) This acknowledgement of the probability of 'variatior' in 
judgments regarding the academic needs of the disadvantaged student betrays 
the fatal weakness in the track system, In the 1965 incident 60% of the 
principals—and teachers'—evaluations were overruled only because experts 
apparently better able or better equipped were called in to analyze these 
students. But what of the thousands of students not reevaluated with such 
close scrutiny? One can only speculate, for example, how many students left 
in the General Track to prepare themselves for a useful vocation are there 
because of a "variation" in judgment. Surely the same considerations that 
led the principals and teachers to midjudge 820 students in 1965—grades, 
behavior, test scores, etc,—can Bat to the detriment of any disadvantaged 
child, even if he is not recommended for downgrading to the Special Academic 
Track. A child's future is entitled to judgments giving better odds than 
one out of three, 142 

The self-fulfilling prophecy. The real tragedy of misjudgments about 
the disadvantaged student's abilities is, as described earlier, the likeli- 
hood that the student will act out that judgment and confirm it by achieving 
only at the expected lever, 143 Indeed, it may be even worse than that, for 


there is strong evidence that performance in fact declines. (Gia, Her MaRS BS 


142 Evidence of the impact of the new regime is startling in some instances, 
As Table A (Section D, supra) shows, there was an overall decline in enroll- 
ments in the Special Academic Track in 1965. In some schools the drop was 
extreme, suggesting a high incidence of misjudgments prior to 1965. TALS es 
evident in these junior high schools: Browne, a decline Ge W/E SWE (OoeIy Ss tee 
7.8%)5 Douglass 14.77% (2 303% tonr67) pySousay 12.9% (16.3%, to B47.) wines 
10.0% s(l421% 60) 4, 17s. Shaw. 8.10%.(36,04.to 28.07%). Two senior hizh schools 
had significant declines: Dunbar, 6.9% (16.7% to 9.8%); Cardozo, 5 Bs (G2 
to 12.0%). All of these are low-middle or low income, almost all-Nesro, 
schools, (See Tables B and C, Section D, supra. ) 


143 Another result can be the student's disenchantment with schcol, causing 
him to drop out before graduating. Plaintiffs have charged the track system 
with causing dropouts; defendants claim that it increases the school's hold- 
ing power, The evidence on the matter is extremely confused, though, 

It is clear that the District does have a dropout problem. In 1953, 37: 
of the 1960 tenth grade class did not graduate, making the District the third 
worst of 19 large-city school systems in the country—better than only sew 
York and Detroit. However, the trend in this regard has been upward in the 
past several years, albeit slowly. (Ex. 45; Ex. A-3, p- 60.) On the other 
hand, other evidence indicates that the number of dropouts is increasins. 

(Ex. C-2.) Almost all of these are Negroes from the Special Academic and 
General Tracks, at both junior and senior high levels—although 1964 figures 
show an increase in dropouts from the Regular Track as well. (Ex.eCs2l) 

Given the conflicting and incomplete data, the court has been unable to 
establish a clear link between tracking and dropouts, one way or the other. 
The problem of the inadequate data is well analyzed in Exhibit A-3, pp. 57-00. 
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T7895 1792-1796.) 144 And while the tragedy of misjudgments can occur even 
under the best of circumstances, there is reason to believe the track sys- 
tem compounds the risk, 

First, the fundamental commitment of the track system is to educate 
ability, not just the student, 14> By assuming the responsibility of de- 
ciding who gets what kind of educational opportunity, the school system 
places a dear price on teacher misjudgments. Thus, when a misjudgment does 
occur, the result will be institutionally to shunt the student into a cur- 
riculum paced to his presumed abilities, where he is likely to progress 
only at the speed at which he is taught, 146 A sixth-grade student nour- 
ished on third-grade instruction is apt to finish the year with a third- 


grade education; yet the haunting question: could he have done better? 


144 


One striking item of evidence in this regard reveals that, in reading 
achievement in the District schools, 67.2% of the students are reading at 
or above grade level in Grade 3 but by Grade 8 that per cent has dropped 
to) less mthanehalcta (45t5)/5)) ae (EX A =3 seem oy) 

This pattern is also reflected in 1966 test scores, Thus, on second, 
fourth and sixth grade reading tests the results were as follows: 

(1) Per cent of elementary school classes at or above median: Grade 2— 
50%; Grade 4447; Grade 6—362. 

(2) Per cent of elementary schools at or above median: Grade 2—54zZ; 
Grade 4—38%; Grade 6—20%. 

As could be expected, the low scoring schools were the lower-income, Negro 
or predominantly Negro schools, (See generally Court Ex. 4.) 


At the junior high school level (ninth grade), 20 of the 25 schools were 
below median (from 2 to 14 points); all but two hac virtually all-Negro en- 
rollments, and the two exceptions were only sligntly below media... The in- 
come levels ranged from the poorest to one predominantly Negro schoul at the 
$8,000-$8,999 level; the mean income level was about $4,500. (See id.) 


At the senior high school level (llth grade), six of the 1l high schools 
were below median, Again the pattern was for the lower income Negro schools 
to gravitate toward the bottom. (See ibid.) That senior high schools mizht 
appear to be relatively better off is misleading, since between junior and 
senior high school the system loses many Negroes from the General and Special 
Academic Tracks. See Note 143 supra. 


145 


Hansen 44, 
————— — —F 


Ht Defendants' witness, Dr. Dailey, pointed to another risk of reinforcing 
a child's present disabilities—the lack of contact with students having a 
command of standard English. The homogeneous class, by grouping students 
similarly handicapped, removes a source of stimulation available in a mixed- 
ability setting. (Ir. 6336-6387.) 
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Another aspect of the track system's emphasis on ability is the dis« 
tinctly competitive atmosphere injected into the curriculum. Indeed, com- 
petition is the erent for it is competition that Dr. Hansen relies upon 
as the spur to individual efforts to achieve and rise up. But in a school 
system such as the District's where well over half of the students come from 
impoverished backgrounds and 90% are born into a world where the color of 
their skin makes life an inevitable struggle simply to obtain equality, turn- 
ing the pursuit of education into yet another competition is just unfair. As 
might be expected, in such a setting the race goes to the swift; and to the 
child disadvantaged only by birthright can go a second-class education. 

The third feature of the track system is its tendency to reinforce the 
psychological impact of being adjudged of low ability. By consigning students 
to specifically designated curricula, the track system makes highly visible 
the student's status: within the school structure. To the unlearned, tracks 
. can become pejorative labels, symptomatic of which is the recent abandonment 
of the suggestive "Basic" for the more euphemistic "Special Academic" as the 
nomenclature of the lowest eratien | And even if a student may be unaware 
of labels, he cannot ignore the physical fact of being separated from his 
fellow students. , 

None of this is to suggest either that a student should be sheltered from 
the truth about his academic deficiencies or that instruction cannot take ac- 
count of varying levels of ability. It is to say that a system that presumes 
to tell a student what his ability is and what he can successfully learn in- 
curs an obligation to take account of the psychological damage that can come 
from such an encounter between the student and the school; and to be certain 
that it is in a position to decide whether the student's deficiencies are true, 
or only apparent. The District of Columbia school system has not shown that it 


is in such a position. 


147 Compare Hansen 46-47. 
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Another aspect of the track system's emphasis on ability is the diss 
tinctly competitive atmosphere injected into the curriculum. Indeed, com- 
petition is the atone for it is competition that Dr. Hansen relies upon 
as the spur to individual efforts to achieve and rise up. But in a school 
system such as the District's where well over half of the students come from 
impoverished backgrounds and 90% are born into a world where the color of 
their skin makes life an inevitable struggle simply to obtain equality, turn- 
ing the pursuit of education into yet another competition is just unfair. As 
might be expected, in such a setting the race goes to the swift; and to the 
child disadvantaged only by birthright can go a second-class education. 

The third feature of the track system is its tendency to reinforce the 
psychological impact of being adjudged of low ability. By consigning students 
to specifically designated curricula, the track system makes highly visible 
the student's status: within the school structure. To the unlearned, tracks 
. can become pejorative labels, symptomatic of which is the recent abandonment 
of the suggestive "Basic" for the more euphemistic "Special Academic" as the 
nomenclature of the lowest track And even if a student may be unaware 
of labels, he cannot ignore the physical fact of being separated from his 
fellow students. . | ¢ 

None of this is to suggest either that a student should be sheltered from 
the truth about his academic deficiencies or that instruction cannot take ac- 
count of varying levels of ability. It is to say that a system that presumes 
to tell a student what his ability is and what he can successfully learn in- 
curs an obligation to take account of the psychological damage that can come 
from such an encounter between the student and the school; and to be certain 
that it is in a position to decide whether the student's deficiencies are true, 
or only apparent, The District of Columbia school system has not shown that it 


is in such a position. 


—— 


147 Compare Hansen 46-47. 
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QEINTON OF Ald 
I,’ PREVIEW 

A preliminary matter Rotternebidenti ection of the governing consti- 
tutional principles. In Bolling v. Sharpe, 347 U.S. 497 (1954), the companion 
to Brown v. Board of Education, 347 U.S. 483 (1954), the Supreme Court held 
that the equal protection clause's proscription against de jure school segre- 
gation—segregation directly intended or mandated by law or otherwise issuing 
from an official racial classification—was an element of due process of law 

--under the Fifth Amendment, thereby applicable in the District of Columbia. 

In so doing the Court postponed consideration of which additional doctrines 
of equal protection due process includes, at least insofar as the District 
of Columbia is soneernean x 

In the intervening years the Court has found the due process clause of 
the Fourteenth Anendnedt elastic enough to embrace not only the givethwend 


Fourth Amendmed te saa bee the self-incrimination clauses of the Fifth, >? the 


speedy trial, confrontation and assistance of counsel clauses of the Sixthie. 


and the cruel and unusual punishment clause of the Eighth}? 


In so doing 
the Court has responded with implicit and understandable revulsion to invi- 
tations to distinguish between the core and substance of a constitutional 
right and its supposed mere incidents or ereneskeanees 

In the meantime the equal protection clause has consolidated its posi- 


1 
tion as the cutting edge of our expanding constitutional tibecepet and a 


148 Near v. Minnesota, 283 U.S. 697 (1931). 


149 ole v. Colorado, 338 U.S. 25 (1949). 

150 walloy v. Hogan, 378 U.S. 1 (1964). 

151 ; 
Klopfer v. North Carolina, U.S. , 87 Sup.Ct.Rep. 988 (1967); Pointer 


a es? q 
v. Texas, 380 U.S. 400 (1965); Gideon Vv. , Wainwright Ay he ee by 16 CVE Re 


152 Robinson v. California, 370 U.S. 660 (1962). 


153 E.g., see the conflicts in the various opinions in Pointer v. Texas, supra 
Note151, and Ker v. California, 374 U.S, 23 (1963). 


154 See Reitman v. Mulkey, USS, eee toe LS.L week 4473 (May 29, 1967); 
Reynolds v. Sims, 377 U.S. 533 (1964); Griffin v. Illinois, 351 WASee t 2a L956); 


Goldberg, Fquality and Government Action, 39 NY. Uo LoeRev. 205 (1964). 
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constitutional amendment, the Twenty-third, has struck : the idea that denizens 
of the District are second-class citizens. Apart from these post-Bolling tran- 
sitions is the consideration which Bolling itself adumbrated, Be leate painenely 
commonsensible and yet rooted deep in the theory of federalism: it is “unthink- 
able," 347 U.S. at 500, that school practices which the Constitution forbids in 
New York, Birmingham and Los Angeles it should forgive in Washington, D. C. 
"(T]he District of Columbia is not a provincial community but the cosmopolitan 
capital of a nation He professes democracy."' Carr v. Corning, 86 U.S.App.D.C. 
173, 192, 183 F.2d 14, 33 (1950) (Edgerton, J., dissenting). 

From these considerations the court draws the conclusion that the doctrine 
of equal educational opportunity!>°—the equal protection clause in its appli- 
cation to public school education—is in its full sweep a component of due pro- 
cess binding on the District under the due process clause of the Fifth Amendment. 

To fathom and apply the content of the principle of equal educational 
opportunity is the court's next project. As every student of the Constitution 
knows, the intense debate over racial segregation in the schoois has clustered 
around two seminal concepts: de jure and de facto segregation. The first of 
these, as already indicated, adverts to eerie specifically mandated by 
law or by public policy pursued under color of law; this is the segregation 
unequivocally denounced by Bolling and Brown. School segregation is de facto 
when it results from the action of pupil assignment policies not based on race 
upon social or other conditions for which government cannot be held responsi- 
b1et56, whether segregation so occasioned does fall within Brown's proscrip- 
tion the Supreme Court has not yet considered or decided. A third equal pro- 
tection approach to the problems enaetce by this case questions whether the 
principle of equal educational opportunity does not require that schools must 
be materially equal whenever, for whatever reasons, these achoole are sub- 


stantially segregated racially or economically. 


135 Brown v, Board of Education, 347 U.S. 483, 493 (1954). 


156 see Dowell v. School Board, W.D.Okla., 244 F.Supp. 971, 976 (1965), 
affirmed, 10 Cir., F.2d (Jan. 23, 1967), cert. denied, __U.S. __, 
35 USL, Week 3419 (May 29, 1967), holding segregation unconstitutional 

in part because the residential conditions which produced it had been 


“initiated by law." 
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After briefly treating and rejecting plaintiffs’ unseasonable WecGaent 
invoking the requirement that formerly (before 1954) de jure school systems 
affirmatively "disestablish" segregation, the court holds that a separate- 
but-equal aC. a variation perhaps of Plessy v. Ferguson, 163 U.S, 537 (1896), 
does apply, and that violations of this rule have been recorded here in the 
District. The court then turns eoithe optional zones and teacher segregation, 
concluding that these practices are condemned by de jure reasoning. Next, 
the court assesses the de facto segregation question and holds that the Dis- 
trict's neighborhood school policy, as presently administered at least, re- 
sults in harm to Negro children and to society which cannot constitutionally 
be fully justified. Finally, the court finds that the effect of the track 
system is to deny a ea iaricy of District students their right to equal edu- 


cational opportunities. 


II. DISESTABLISHING DE JURE SEGREGATION 

Until 1954 the District of Columbia's public schools were segregated by 
law. The question arises of what relevance this fact has to a segregation 
suit launched in 1966. 

Plaintiffs press the argument that effectively to ''disestablish" de jure 
segregation—no matter what the law on Bameyets segregation—a school board 
must adopt an assignment system which will achieve substantial actual integra- 
tion. Indeed, considerable apparent support in precedent can be marshalled 
in defense of this position, including the Office of Education desegregation 
guidelines, which in some cases require minimum percentages of actual inte- 
gration, 45 C.F.R. § 181.54 (Supp. 1967); the accent in all the recent cases 
on a desegregation plan that "works" and gets "objective”’ results, e.g., 
United States v. Jefferson County, 5 Cir., 372 F.2d 836, 847 (1967)? Bradley 
v. School Board, 4 Cir., 345 F.2d 310, 322-323 (1965) (Sobeloff and Bell, JJ., 


concurring in part); Dove v. Parham, 8 Cir., 282 F.2d 256 (1960); and the 


157 mHe opinion reported in 372 F.2d is by Judge Wisdom for the panel. The 
case was reaffirmed by the Fifth Circuit en banc on March 29, 1967, which 
adopted Judge Wisdom's opinion, though prefixing it with six paragraphs of 
text. 
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Fifth and Eighth Circuits' recent rejection in its application to desegrega- 
tion suits of the Briggs v. Elliot, E.D.S.C., 132 F.Supp. 776, 777 (1955), 
"the Constitution * * * does not require integration" dictum. Jefferson 
County, supra, 372 F.2d at 861-872; Kemp v. Beasley, 8 Cir., 352 F.2d 14 
(1965). } 

All this learning, however, has rhs applied primarily in situations 
where not only the condition of segregation persists, but the same students 
attend the very Gchosls they were attending before "desegregation." The 
courts have shown less inclination to apply it to situations in which a con- 
plete revamping of the school system into neighborhood schools proves to have 
segregatory effects. See, e.g,, Davis v. Board of School Comm'rs, 5 Cir., 
"364 F.2d 896, 900 n.la (1966). The Office of Education percentage guidelines 
themselves do not apply to desegregation plans entailing establishment of 
mel ehnornena schools. See 45 C.F.R. §§ 181.31-181.35 (Supp. 1967). 

The argument can be made, however, that even in these situations the 

court has the power, though not necessarily the duty, to insist on a degree 


of actual integration.-7” 


Twin considerations could be thought to underlie 

such a remedy. One, the court is entitled to real assurance that the School 
Board has abandoned its earlier unconstitutional policy of segregation, as- 
surance which only the objective fact of actual integration can adequately 
provide, inasmuch as only that is "clearly inconsistent with a continuing 
policy of compulsory racial segregation." Gibson v. Board of Public Instruc- 
tion, 5 Cir., 272 F.2d 763, 766 (1959). Two, the entire community, white and 
black, whose own attitude toward Negro schools is what stigmatizes those schools 
as inferior, must be disabused of any assumption that the schools are still 
officially segregated, an assumption it might cling to if after supposed "de- 


159 
segregation" the schools remained segregated in fact. 


1S8rhis is one of the holdings, or readings, of Dowell v. School Board, supra 
Note 156. : 


159 compare the NLRB's remedy of permanently "disestablishing" company- 


dominated unions, which it announced in Carpenter Steel Co., 76 N.L.R.B. 670 


(1948). See Freund, Civil Rights and the Limits of Law, 14 Buffalo Lo Rew, 
199, 205 (1964). } 
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But whatever the merits of the argument in the read the court nee 
disposed to grant relief on its basis in this case, for two reasons, First, 
there is a failure of proof. Plaintiffs have not supplied the court with 
the necessary data as to the degree of actual integration in the years im- 
mediately following Bolling, which obviously under this theory form the 
crucial part oa Although BOhECANEL Al segregation was an inevitable result 
of adoption of the neighborhood plan in 1954, without hard figures the court 
cannot be assured chat actual integration was then so minor as to justify 
relief. 

Second, the argument is untimely. This suit was begun 12 years after 
the institution of the neighborhood school policy, making the policy older 
than most of the students today attending the local schools. Many concurrent 
causes have combined with the Board's 1954 decisions in the tore of 
present reality. If the segregation in the District's schools is not cur- 
rently objectionable under either an independent de face or de jure rationale, 
it would be very difficult to strike it down merely because the neighborhood 


school policy failed to produce sufficient integration when it replaced an 


overt de jure system 13 years ago. 


III, SEPARATE BUT UNEQUAL 

Section III of the findings above transcribes the court's conclusions 
respecting the comparative inferiority which vexes the typical predominantly 
Negro school in the District. The major findings can be briefly restated 
here. First, the school system's most ancient and dilapidated buildings can 
be found in the low income areas—which in Washington means in the Negro 
ghettos. There the typical school building is nearly 60 years old; the median 
building age elsewhere in the city is approximately 40 years. 

The predominantly (i.e. 85-100%) Negro schools suffer from drastic stu- 
dent overcrowding (the median in 1965-66 for the 107 predominantly Negro 
elementary schools: 115% of capacity, which qualifies as an emergency situa- 
tion), even while the 85-100% white schools flourish with empty seats and 
classrooms (their median: 77%). The distinction is almost systematic, in 


160 
I-D. 


The only figures in the record are the meagre ones reported in Findings 
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the sense that virtually every predominantly Negro school is more crowded 
than the majority of predominantly white schools. 

By virtue of the compound of several individual ingredients of imbalance, 
the teachers at the predominantly white schools are a clear class above predom- 
inantly Negro school faculties in quality. Teachers at these latter schools 
have had much less teaching experience chad their colleagues in the predomin- 
antly white schools, and more than twice as many of them have only temporary 
licenses, signifying thei? failure to compile the qualifications demanded by 
the school system for tenured positions; indeed, almost all the schools except 
those predominantly white must deal with a surfeit of temporary teachers. The 
large number of teachers with graduate degrees in the predominantly white schools 
is a feature the predominantly Negro schools do not equal. The fact that median 
per pupil expenditure in the predominantly Negro elementary schools has been a 
clear $100 beled the figure for predominantly white schools, and $132 below 
the schools west of the Park, summarizes all the inequalities above, and per- 
haps significant others. 

Every student within the boundaries of predominantly white schools gets a 
chance to attend kindergarten in his neighborhood school; the comparable Op- 
portunity is available in the predominantly Negro neighborhoods only if class- 
room space is available—and often it is not. In view of society's growing 
awareness that the children of the slums absolutely must be brought into the 
culturally rich atmosphere of the school at the earliest age—three or four if 
possible—this failure in many Negro neighborhoods to provide even kindergarten 
training, freely available in the white districts, cannot but be disquieting. 

The predominantly Negro schools, thus, are at severe comparative disad- 
vantage in major respects, True, large dosages of federal financial assist- 
ance are infused into the slum schools and those alone under the Economic 
Opportunity Ngee the Elementary and Secondary Education hefner and the 


impact aid legislation. 163 None of these, however, requires more than nominal 


AGL ese ec aniees 
Ot 42 U.S.C. §§ 2781-2791 (1964), as amended. 


162 
-20 U.S.C. §§ 241-a—241-1 (Supp. I 1965). 


16 
s 30 U.S.C. §§ 236-244 (1964), as amended, 20 U.S.C. § 244(8) (Supp. I 1965). 
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local contributions, and so they have all but nil effect on how the Board 
disburses its own assets. Furthermore, these statutes are manifestly in- 
tended to provide extraordinary services at the slum schools, not merely to 
compensate for inequalities produced by local school boards in favor of their 
middie-income schools. Thus, they cannot be regarded as curing any inequali- 
ties for which the Board is otherwise responsible. 


Taking what has been called "a ‘new’ approach to litigation over racial 
imbalance, "164 the court considers whether these documented inequalities in 
the predominantly Negro schools deny the children who are assigned by defend- 
ants to attend them equal educational Opportunity and equal protection of the 
law. However the Supreme Court ultimately decides the question of a school 
board's duty to avoid pupil-assignment policies which lead to de facto segre- 
gation by race and class, it should be clear that if whites and Negroes, or 
rich and poor, are to be consigned to separate schools, pursuant to whatever 
policy, the minimum the Constitution will require and guarantee is that for 
their objectively measurable aspects these schools be run on the basis of 
real equality, at least unless any inequalities are adequately justified. 

To invoke a separate-but-equal principle is bound to stir memories of 
the bygone days of Plessy v. Ferguson, 163 U.S. 537 (1896). To the extent 
that Plessy's separate-but-equal doctrine was merely a condition the Supreme 
Court ee to the states" power deliberately to segregate school children 
by race, its relevance of course does not survive Brown. Nevertheless, to 
the extent the Plessy rule, as strictly construed in cases like Sweatt v. 
Painter, 339 U.S. 629 (1959), is a reminder of the responsibility en- 
trusted to the courts for insuring that disadvantaged minorities receive equal 


treatment when the crucial right to public education is concerned, +®> it can 


164 
See T. Emerson, D. Haber & N. Dorsen, Political and Civil Rights in the United 


States 1779 (3d ed. 1957), See alsp Rousselot, Achievin= Equal Educational 
Opportunity for Negroes in the Public Schools of the North and west: The 
Emerging Pole tor Private Constitutional Litisations) 35 Cea. nasi. ISR OS ows), 
712-718 (1957); Horowitz, Unseparate but Unequal--The Erergirg rourteenth Amend- 
ment Issue in Public School Education,, 13:U.C.L.A. L. Rev... 1147. (1963), 


ae _ The crime which Plessy committed was that in applying its standard it con- 
cluded that de jure segregated facilities were or could be equal. The Court, 
ruling in Brown that deliberately segregated schools were inherently unequal, 
implicitly accepted the separate but equal frame of reference, exploding it 
from the inside so far as its application to de jure schools was concerned. 
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validly claim ancestry for the modern rule the court here recognizes, It 
was in the latter days of Plessy that the rule of actual equality began 
regularly to be applied. At that time de jure segregation was of very 
shaky status, morally, socially and constitutionally; so it is with de facto 
segregation today. If in either circumstance school boards choose not to 
integrate, it is just and right that courts hold these segregated schools 
to standards of material equality. Of course, however, there are important 
differences between the doctrines old and new. Under Plessy's provisions 
once a court discovered a substantial inequality between white and Negro 
schools its inquiry apparently came to an end: even strong justification 
underlying the inequality could not deprive the Negro student of his right 
to judicial relief. No court would advance so absolutist an approach out- 
side the de jure framework. 

The constitutional principle from which this modem separate-but-equal 
rule draws its sustenance is, of course, equal protection. Or*hodox equal 
protection doctrine can be encapsulated in a single rule: gove.nment action 
which without justification imposes unequal burdens or awards unequal bene- 
fits is unconstitutional. The complaint that ATT CAS no violation of 
equal protection vests unless the inequalities stem from a deliberately dis- 
criminatory plan? 66 is simply false. Whatever the law was once, it) is a 
testament to our maturing ssheapey: of equality that, with the help of Supreme 
Court decisions in the last decade, we now firmly recognize that the arbi- 
trary quality of thoughtlessness can be as disastrous and untair to private 


rights and the public interest as the perversity of a willful scheme, +67 


166 See Kaplan, Segregation Litigation and the Schools—Part II: The General 
Northern Problem, 58 Nw. U. L. Rev. 157, 158-159 n.3 (1963). 


167 See Baker v. Carr, 369 U.S, 186, 226 (1962): discrimination-in-fact is 
bad when it "reflects no policy, but simply arbitrary and capricious action." 
(Justice Brennan's emphasis.) The-record here indicates, moreover, that not 
all the inequalities have been thoughtless. 


The government classification in this case results from the neighborhood 
policy which assigns students according to residential zones, and also from 
the numerous but deliberate government allocative decisions the sum of which 
represents the inequalities the court has found. 
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Theoretically, therefore, purely irrational inequalities even between 
two schools ina culturally homogeneous, uniformly white suburb would raise 
a real constitutional question, But in cases not involving Negroes or the 
poor, courts will hesitate to enforce the se@parate-but-equal rule rigorously. 
miroten ace of a generous de minimis rule or of a relaxed justification doc- 
trine, or simply in the name of institutional comity, courts will tolerate 
a high degree of inequality-producing play, and delay, in the joints of the 
educational system, But the law is too deeply committed to the real, not 
merely theoretical (and present, not deferred) equality of the Negro’s educa- 
tional experience to compromise its diligence for any of these reasons when 
cases raise the rights of the Negro poor. Further, the inequality of a pre- 
dominantly Negro school is most often no mere random fortuity unlikely to 
persist or recur, as these proposed rules impliedly regard it. It is instead 
just one more exemplification of a disheartening and seemingly inexorable 
principle; segregated Negro schoors) however the segregation is caused, are 
demonstrably inferior in fact. This principle is unanimously attested to by 
reports from every quarter. E.g., U.S. Comm'n on Civil Richts Public Schoo 


S , ls 
=——— ee” 3 
North and West 216-225 (1962); Silverman, Crisis in Black and White 252-253 
——o ——— = 


(1965); National Ass'n of Intergroup Relations Officials (NAIRO), Public School 
SSeS SSS SS =————————. — — 


Segregation in the North 34-35 (1963); Dentler, Barriers to N rthern School 

Desegregation, in The Negro American 472, 472 (K. Clark & T. Parsons ed. DSS) 

Peck & Cohen, The Social Context of De Facto School Segregation, 15 W. Res. L. 
(ih Ll aa, 


Rev. 572, 599, 593-594 (1965). 

In any event the particular inequalities which have been uncovered in the 
course of this very long trial easily suffice to lay the predicate for an equal 
protection violation; as the Task Force commented, they may well speil the 
margin between "superior and inferior education.” (Ex. ue je4 WD) | Ge EMRY 


countervailing advantages favor the’ predominantly Negro schools, 16° defendants 


have failed to highlight them. 


168 


_See Leflar & Davis, Segregation in the Public Schools--1953, $7 Harv. Harv. L. 


Rev. 377, 398 (1954). It is instructive that another-court has rh Renee a 

remedy when the only disparity found was in the number of uncertified teach- 

ers. Matter of Skipwith, 14 Misc. 2d 325, 189 N.Y.S. 2d 852 (Dom.Rel.Ct. 195°). 
Se Se ay, 
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And here, too, there is an absence of convincing justification for the 
discriminations. The school system's failure to keep up with burgeoning 
population in the Negro neighborhoods eolal ns several of ‘the inequalities, 
thereby showing that the Board cannot be charged with having schemed their 
eventuation. But the element of deliberate discrimination is, as indicated 
above, not one of the requisites of an equal protection violation; and, given 
the high standards which pertain when racial minorities and the poor are denied 
equal educational Spore on see pp. 163—165, infra, justification must 
be in terms not of excusing reasons of this stripe but of positive social ine 
terests protected or advanced. A related line of derense is that the school 
administration, through its Six-year building plan, is moving to close at 
least the most Erariee inequalities. But that a party is in process of cur- 
ing illegality, although that circumstance may affect the relief which equity 
finally grants, does not oust the court from its jurisdiction to declare the 
constitutional wrong. See United States v. W. T. Grant Co., 35 U.S. 629, 632 
(1953). 

The failure to justify the teacher inequalities can also be confirmed. 
The attributes of individual schools’ faculties are natural outgrowths of 
the methods by which teachers are assigned to the schools. And the court 
has already found that teacher assignment has been characterized by uncon- 
stitutional racial pone tdere ronal Absent strong evidence, the court will 
not assume that the superiorities in the qualifications of the predominantly 
white schools’ faculties are unrelated to the infirmities in the appvintment 
process, 

The final question concerns the remedy to be administered for relief of 
the inequalities here identified. Once the showing of inequality is completed, 


it may be that until it is eliminated the Negro student has the richt to trans- 


’ 


fer to one of the advantaged white schools, as he did during Plessy's reign 

under similar circumstances. See Missouri ex rel. Gaines v. Canada, 395 U.S. 
Soon ae a ee Nee Ue AES, Pret ates) 

337 (1938). He certainly. is entitled to appropriate injunctive relief di- 


rected at phasing out the inequality. These two considerations coalesce in 


the remedy the court is ordering for overcrowding: that the Board transport 
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volunteering Negro students fron the city’s overcrowded elementary schools into the 
partly vacant white echoots west of the Park. On this score the court is impressed 
that Dr. George Brain, whoa defendants qualified as an expert on public school ad- 
ministration, as Superintendent of Baltimore's schools ordered the busing of center 
city Negro students into white schools along the city’s periphery for this precise 
reason; to even out overcrowding. At the time of trial this busing project in 
Baltimore was in its third year. Similar projects are under way in other cities. 
Implicit in the court's choice of remedy is the judgment that the Board's open 
transfer policy, see Findings I-E-3-a, as relief from the disparate overcrowding 
is unacceptably meagre. The transfer right which places the burden of arranging 
and financing transportation on the elementary school children is, particularly 

. rN 
for the poor, a sterile right, one of form only. 

Tne court should.add that the integration implications 0° this Temnedy are o= 
bvious; as such, it gets curulative support from the court's de facto SGeress tion 
holding spelled out in Secticn Vi; where its equities are more thoroushly explored, 

The teacher inequalities need no direct rectification at this time, pursyeoct 
to one section of this court's order entered for reasons avart fron separate-}at- 
€dual, the school system will soon be eee its faculties. Compliance wit: 
tais provision »ill necesscrily encompass the reassiznment of a nushes o7 Pale ac 
teachers currently serving at predominantly white schools. Since in OMe Talc ae oe 
are the best cducated, longest-experienced and hizhest salaried teachers Ure bane 
System, intesration win! alse serve @sS a vehicle for equalizing fecults) sare 
court will therefore defer formulation of specific provisions for feculty ed ual- 
ization at least until the dust surrounding this fall's "Sulstantial’ teacher 


integration settles. 
IV. Ds JURE SEGREGATION 
A. SOpitional Zones 
Optional zones, deviants from the core principles of a neighberhond 


school policy, allow students living within their torders to cifoose which of 


two or more schools they will attend. In Washington, zones couched betweor 
J s * 

the P.rk aid 15th Street let the unites aril SiS epee Kcesy ah Adlotaiich Ib Mare-n a) Wines fiance 
es > > 

borhosd attenag either nearby Predorinaitly (65-1997) Necro seheols or tnte- 


grated or white schools far on the other side of the Park. In the Seuth- 
west, urban renewal whites and public housing Negroes may attend cither tae 
distant, integrated Western High School or Dunbar, predominantly Negro. Tie 


theme which the court finds runs through these and other optional zenes re- 


cently abolished ts the school systen's reluctance to make white students 
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attend primarily Negro schools ne” 


To place this case in the larger perspective, it can be pointed out that 
an unwillingness to pursue a neighborhood school policy thtough to its logical 
consequences when that entails relegating whites to Negro schools is not a 
habit peculiar to local school officials. The Fifth Circuit Court of Appeals, 
schooled and toughened by a decade of experience with Southern desegregation, 
was recently moved to comment wearily on the steadfastness with which those 
Southern communities that have adopted neighborhood school plans carve excep- 
tions therefrom: 

"As every member of this court knows, there are neighborhoods in 

the South and in every city in the South which contain both Negro and 

white people, So far as has come to the attention of the court, no 

Board of Education has yet suggested that every child be required to 

attend his 'neighborhood school' if the neighborhood school is a Negro 

school. Every board of education has claimed the right to assign every 
white child to a school other than the neighborhood school under such 
circumstances, ''170 
“Nor is this even an exclusively Southern phenomenon; across the North similarly 
derived optional zones besmirch the supposed racial evenhandedness of many 
school boards' neighborhood school paliciesmn!: 
Nationally common or not, these zones in the District produce de jure 


constitutional violations. Given their unmistakably segregatory aspects and 


the Supreme Court's broad expression in Goss v. Board of Ediicatuons 373) U..0. 


169 This reluctance is evident in other school system practices and incidents: 
a. Two years ago the boundary line between Rabaut and Paul Junior Highs was 
redefined in order to avoid splitting up a small minority of white students be- 
tween those two predominantly Negro schools. b. There was an “optional feature" 
in the Board's desegregation plan, allowing students to remain in the schools 
they were attending when Bolling was handed down even if outside their own 
neighborhoods as defined by the 1954 reorganization. It apparently expired of 
its own terms no later than 1960. See Mapp v. Board of Educ., 6 Cir., 373 F.2d 
75, 77 (1967); Dowell v. School Board, W.D.Okla., 244 F.Supp. 971, 974-975 


(1965)5 gatfirmed, 10 Cir. F.2d (Jan, 23, 1967), cert. denied, Wiese 
, 35 WLS.L. Week 3419 (May 29, 1967). c. Another practice permitted white 
‘students who alleged they would be psychologically unnerved by integration to 
flee from the predominantly Negro schools in their neighborhoods into public 
schools with greater white enrollment elsewhere in the city, a practice obvi- 
ously giving encouragement to misrepresentations and to nascent prejudice in 
the young. There is no evidence as to.whether this practice or any variant 
thereof is still in existence. See Goss v. Board of Educ., 373 U.S. 633 (1962). 


a: 
Davis v. Board of School Comm'rs, 5 Cir., 364 F.2d 896, 901 (1966). 


hpasec/l ivil Ri ‘n, Racial Isolation in the Schools 52-54 
(1967); NAIRO, Public Schoal Segregation and Inteeration in the North 25-26 
(1963). 


- 152 - 


~ i Vt) a3 


ie aa 
a a) — 
ot 233106 gilteds'+e elias Gade nelle sosnnubetiee 
i B19 efT effec ttiw J orsipe Ss501 of aabjieeq Figen 


- 


‘Qipidoe erg Yligning, 
7 
£m SP, Svlosege iey asars? odd ob dad itd ecklg at 


Aka Idottie Sot: todénsn-e wig sue Of ensngai sl pea, a 


BA 


‘eeeatouee W220 grnstieqes J she rah # gc Seredgues Lon beluoiion 


fig feist ii atantawtbserin “iis ao yl issu Soames oF beyas ciinsoes tay 
Mi OVtas srelg liaise feos. (niqods eral Sédd calgiiveato Gradsuce 
. 
Th 
7 thon lege{t e974 


oe = Woltyian orp xn g PPORe 2917 (ts lo. tedene Venve BA 
= Tepwt WEEIhSs ee hile ec? ony me «ol soV® a1 bog Weert ata 
meer 82 ald e236 409 1) Smee cenit eu 408 eigern a3ite 


a _ zt woh wl tiles PROSe PEAS Hp eegrim Jae ont oil awh? t4 hinge 
oul. oe Aguiar haw » eas 60; wi's etn WANieiedw eid Heeghy 
¥ OF. tis WR? PeAtolo ae! ow! wien Jy Sens yrdud (oorfsn 

winged ‘beapfentightn! wis Wats yeddo for £ Va hit end Ae 


one 730 tig 


Meet, ae SSCs ss AOL wsereig Hiansin]e ¥ YIEULGAS G > ‘lily 4). wor 


| yee ep eabasauitne ve SUA? HOMCKEDS BUS UGALAAAd gonos J enpidgo, Savigat 
: ive 
+? 


2 i= f iHailat booltacittalsy rLaget Jagdésa 


‘ esvbisg yuk se0)5 sits Dt Sant wPsii9 . tf 32> Siewrin i Ago a4 


ny sngey | 


nos21alGiv Jape th) 1) etree 


¥ Fam oo6e?>iaxe bau: 73eG2 PATROL ois 


—_ Ee 


devel > ” pi penta sere melee? te0g>e jadi, Al treblive 2: sore agulas «PAT bade 
ee V\ ry j 
7 ioe ti Md due” bak Teeter PPIwied bis) es thpiiod »%: Oph FH Tewy oul ® 


oa J i ingadie AU BW Bhs aisaqe Ghiwk’ oy ‘so ve bentteles 


bl ; x Hehe i i Vigal Vlanepinshe 17. UMy ctotd ages 
mae ae 3 eh at er pa, GUS be AAG NGA lS Panty eee we Lo 6c Sia) aT 
4 Aei® Hgia, te Mass vide ghilnelipn S300 Veils 


oe tanaka - ‘pay 
vt ae ae 


Deminnivedes 741); 1S 9 Nmipteb sao Anny! aii 

Ein¥ Gaur sae pps 0). Pere, iat Oy: 9, eA ae 

SNe Oats Toot an Tis; eT )ftWV Ib SEL eS 

aig) i ce i YS eaiey wit « Cael) 

Ry bt ee as sank aie ge 

sy ota) 90.) Linow ‘0 grilie ow. “atonbule 

AE (leg Se hae Yliven lhe te Sets? Oak? 

Tireidhe ats TED OI A) lde wo ege 4x8 ie vee * 
tops Riga imedicnsis? Of 2.4 yews Eeie 

uve » paedeopes 29 4Aawebiv® on. %  avedit as 
ol te © Ang eee (Sal elan Hp LSite sal Pears 


683, 686, 688 (1963), that any device which "promote[s]' or inevitably "lends 
itself" to segregation is unconstitutional, the optional zones might be thought 
to pose an easy equal protection question. Unlike the minority-to-majority 
transfer struck in Goss, however, these zones do allow the Negro as well as the 
white students who live within them to choose a white (or integrated) rather 

than a predominantly Negro school; and at first glance these zones may be thought 
to bear a slight resemblance to student freedom of choice plans now being ap- 


tk These are plans which 


proved in the South, if only on a provisional basis. 
let all the students within a school system elect which of two or more schools 
they will attend. On closer analysis the similarity vanishes. 

For, whatever the value of a free choice plan adopted city-wide, anom- 
alies flower when islands of free choice are planted selectively in the midst 
of a neighborhood school system. These zones in the District admittedly were 
created to accommodate white families anxious not to send their children to 
Negro schools; they were created in Crestwood, Kalorama Triang'e, and in the 
Southwest because of the residence there of a significant number of whites, 
probably a higher density of white families, the court can note, than anywhere 
else in the Roosevelt, Cardozo and Dunbar High School districts, They were 
not established in any of the nearly exclusively Negro neighborhoods which 
typify the Roosevelt-Cardozo-Dunbar swath of the central erty, 

Thus the racial basis for the optional zones becomes not only obvious 
but discriminatory, Negro students living in the Dunbar High School dis- 
trict, but outside the optional zone, and therefore compelled by th- neigh- 
borhood school logic to attend Dunbar (a predominantly Negro school) are 
frustrated in their right to equal protection when that logic is 
withheld from students in the integrated Southwest corner of the Dunbar 
district to whom it equally applies. If the neighborhood policy anywhere 
in the District locks Negro students without their consent into predominantly 


e 


Negro Schools, they certainly are entitled to the solace of knowing that in 


1 
ae United States v. Jefferson County Bd. of Educw, a) CLE cal 2an5o6 
(1966), reaffirmed en banc, F.2d (March 29, 1967); Kemp v. Beasley, 


8 Cir., 352 F.2d 14 (1965); Bradley v, School Board, 4 Cir., 345 F.2d 310, 
vacated on other grounds, 382 U.S. 103 (1965). 
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similar circumstances concentrations of whites, and Negroes living near them, 
are not being accorded undue differential treatment in other parts of the 
city, 175 , 

One question is left. The unsupported utterance of a school official 
respecting the Dunbar zone, but that zone only, was that whites in the zone 
would sign up at private schools rather than attend the predominantly Negro 
neighborhood high school, Dunbar. (Tr. 2984-2985.) Even if proved, that 
fact cannot justify ne zone, constitutionally. White students cannot earn 
for themselves discriminatory preferences by holding over a school board the 
threat of withdrawal from the public schocleswc The court need not and does 
not assume these students all seek escape from Dunbar because of racial pre- 
judice; rather, the peurt agrees that Negro ghetto schools like Dunbar are 
inherently unequal educationally, and assumes that many white students want 


out for this very reason, But, needless to say, that hardly secures their 


right to discriminatory treatment. 


B. Teacher and Principal Segregation. 


lee) Teachers: 
If the question was ever beclouded by genuine doubt, the Supreme Court 
dispelled doubts two terms ago in holding that de jure teacher segregation 


; : ' : pL 4 
is an affront to the constitutional rights of teachers and students alike. 


173 
Western, one of the options in each of the high school zones, is an inte- 


grated school (the only such high school in the city) the white em llment at 
which has slumped all the way from 73% to 41% since 1962. Defendants do not 
say that the design of these zones is to infuse white students into a school 
in danger of losing its integrated character. Any argument that this purpose 
underlies the zones would shipwreck on the fact that two years ago, the very 
time when the danger at Western was first materializing, the Roosevelt-Western 
zone was amended to include an option to attend Wilson High School, which is 
predominantly white. E 


174 


See the cases establishing the crucial First Amendment doctrine that the 
dangerous or violent reactions of listeners is no reason for curbing the 
speaker's right to free expression. E.g., Cox v. Louisiana, 379 U.S, 536 
(1965). There is a difference, of course: while the police may restrain or 
arrest the unruly onlookers, they cannot halt the emigration by white families 
from the city, or bar them from enrolling their children in private schools. 


Pierce v. Society of Sisters, 268 U.S. 510 (1925). 


nae Carolyn Stewart, the only teacher plaintiff, advised the court the day 
trial began that, while she would remain nominally a party, she disclaimed 
all "financial, legal, or moral responsibility" for counsel, his conduct 
and his arguments. 
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Bradley v. School Board, 382 U.S. 103 (1965); Rogers v. Paul, 382 U.S. 198 
(1965). Teacher assignment in Washington on a Division I/II basis in the 
separate-but-equal renting before Bolling and Brown was, of, course, a classic 
example of this unconstitutional practice. And the Board's policy decision 
in the aftermath of Bolling to let all teachers remain in the schools to which 
they had been racially assigned before 1954 is a classic illustration of un- 
constitutional segregation perpetuated, 

Clearly, this policy could have been enjoined by an equity court bent 
on remedying past segregation by extirpating all its persevering ineloentest ee 
Moreover, because the policy, detrimental to Negro students in that it shut 
them in with segregated faculties, capitalized on a factual setting itself 
the product of unconstitutional action, it was a continuing violation of the 
students’ constitutional rights,1/7 

Moreover, the court has found that, despite the decision in Bolling, in- 
tentional teacher segregation in the District still goes on, not only separat- 
ing white from Negro teachers but assigning them respectively .» schools with 
predominantly white and Negro student bodies; under these circumstances the 
strength of the Rogers ruling redoubles. The fact that in many schools the 
equivalent of token integration has been carried out is of no legal moment; 
the Constitution is not appeased by tokenism. Therefore, this persisting 


segregation is plainly defective, constitutionally, 


176 See Louisiana v. United States, 380 U.S, 145, 154-155 (1965). (veting regis- 
tration qualifications "frozen" as remedy for past registration discrimination); 
Ross v. Dyer, 5 Cir., 312 F.2d 191, 194 (1962); Miller v. School DSS 5, Wa Sas, 
256 F.Supp. 370, 378 (1966) (calling for elimination of "all vestiges" of 
teacher segregation). 


id See United States v, Logue, 5 Cir., 344 F.2d 290 (1965), where a voting 
registration qualification that the applicant be "sponsored" by a registered 
voter was held unconstitutional as applied to Negroes, since past voting 
discrimination was the cause of the absence of registered voters who were 
Negro and therefore willinz to serve as Sponsors for other Negroes, See 
also sMeredithev, Fair, 5° Cir,, 298 F.2d 696 (1962) (semble). And see Guinn 
v. United: States,6238 Ui Ss 347)(1915) (invalidating Oklahoma's "grandfather" 
clause), 
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This is certainly true to the extent it is attributable to the segre- 
gatory teacher assignment practices of assistant superintendents and school 
principals, In its findings, the court has gone on to question whether a 
share of the blame should not be charged to teachers, the racial preferences 
of a few of whom the assistant superintendents may have heeded in issuing 
assignments. Teacher segregation so resulting, it could be argued, does not 
offend the constitutional rights of the teachers, who were in effect awarded 
a kind of freedom eeriics 

But if any truth is axiomatic, it is that the Negro students' equal 
protection rights to an integrated faculty cannot be undermined or thwarted 
by the racially induced preferences of the teachers, who after all are minor 
public officials whose actions must therefore pass constitutional muster, 278 
‘Rogers unquestionably extends to every situation in which teacher segrega- 
tion results from the deliberately segregatory decision of any public offi- 
cer, or from a pattern of such decisions. -Ultimate authority for teacher 
assignment under the law is vested in the Board of Education. It cannot 
avoid constitutional responsibility when the public officers, including 
teachers, to whom it delegates the actual assignment power govern themselves 
according to illicit racial criteria. 

One other question concerning ceechew segregation and relevant to the 
de facto issue in this case is the effect teacher segregation has on a neigh- 
borhood school policy. The practical consequence of teacher segregation has 
been accurately described by several Southern courts. 

'"'k * * [T]he presence of all Negro teachers in a school attended 
solely by Negro pupils in the past denotes that school as a 'colored' 
school just as clearly as if. the words were printed across the en- 
trance in six-inch letters." 


Correlatively, they rightly say, by appointing all white teachers and principals 


178 Compare Monroe v. Pape, 365 U.S. 167 (1961); United States v. Classic, 
313 U.S., 299 (1941); Matter of Skipwith, 14 Misc.2d 325, 344, 180 N.Y.S.2d 
852; 871° (Dom. Rel. Cty 1958). For a teacher to flunk one otf his studeats 
because the student was a Negro, for example, plainly would be government 
action proscribed by the Constitution. 


179 
Kelley v. Altheimer, 8 Cir., me recd (April 12, 1967), slip opinion 
pp. 12-13; Brown v. County School Board, W.D.Va., 245 F.Supp. 549 (1965). 


- 156 - 


7 ae 


— susie a ee oe 


Ne i nd re aia sages eel 


gaya¥t op datd ad th oJ entine a ftir) yom 38 nats 
astnu sf 24nnes Waigset betoipsial Aas ot, #7 Gla a olsoetenq| 


“Ths oe oil caroniens ft Te 2acast02%* vq teiawhs) ci intaas: oa ad 


pind tSa003 oeny Sout srady delim Kool ion weccwe lial iw ablodg 
c sania AaiIous he ¢ievs od ehimine Yleenol seenpid @TesOR 
eT narkiaeh VIS eysisee fisiessiiiod wily pout ae fied nold 
Biavadue ” =a inh 3) venotetaub dite Ye rte925g € wal 2>) pupa 
an bree} adit ni Sazeov cl we) 0) abnY ‘omagl pa 
_ Preotnsoe3ii0g arid podweviriidieagaquern lanoieo teas Byave 
B Hatng: retowys ter (pH756 eT wiIp4slob fd wnlw or , etaidesd 
, ae rmabive 1éloaxt § hoilid od gilbiesca 

ein tage tg AyRasas Wineshqw Wu ycany afte and 
' I#hoess Seehlaceddy @) sons)al (lb niveubal 4S 7@2 4b. 
Fe saaypavags Tnoledorg OoT » wolion 1oulse Gyaieed 


So rrMiteod issn gd elerpesval) elu adocve cowl 


seme Ay ntirestjery ee | ou 
or, oi alien aes qt elason 
ame Ob Saheb «bo TeUl) (neue 
trains Pinas? “1 Canes 


HENS cee (LANG) 2 uote vtevl letsaigd 


TERY Dt rit ee: ia 


‘- aon an? raced 
ave yé bet tyeeeis: yore 


to other schools, school boards identify those schools as intended for white 
students. °° 
The context in which Southern courts have confronted ‘this fact of teacher 
segregation is freedom of choice—the strategy which Southern communities are 
inereasinel? turning to as a strategy for, some say evasion of, desegregation. 
If anything, the racial identification resulting from teacher segregation be- 
comes all the stronger in the context of a neighborhood school policy, since 
under that regime, unlike free choice, Negro students in overwhelming numbers 
are actually assigned without their consent to, and compelled to attend, 
these schools defined by Negro faculties. The race of the student body in 
effect serves as the predicate for an official decision—assignment of a 
teacher—which in are confirms and solidifies the school's racial character, 
What is very interesting is that the conclusion these courts are draw- 
ing in the circumstances of their litigation is that teacher segregation not 
only is a self-contained legal wrong but also ruins the constitutionality of 
the free choice plan, since it casts an untoward racial influence on the 


students' choice of schools, 84 


Ine relation of teacher segregation to the 
neighborhood school policy has been little pence ae but it is this 
court's conviction that that teacher segregation, where it is allowed to 
reinforce pupil segregation, may well be a malignancy in itself destructive 
of the constitutional health of a neighborhood school system. Certainly it 
is a ciraimstanee driving the de facto pupil segregation that much closer to 
unconstitutionality. See p. 157, infra. 
2. Principals. 


Principal seyregation, the court has found, is a result of the inbreed- 


ing of principals within the white schools. That is, when a principal in 


780 Kelley v. Altheimer, supra Note 179, slip opinion p. 13; United States 
v. Jefferson County Bd. of Educ., 5 Cir., 372 F.2d 836, 883-886 (1965), re- 


affirmed en banc, F.2d (March 29) "i967 ). 

181 E.g., Kier v. County School Board, W.D.Va., 249 F.Supp. 239, 247, 249 
(1966); Wright v. County School Board, E,D,Va., 252 F.Supp. 378, 383-384 
(1966). 

182 


See Downs v. Board of Educ., 10 Cir., 336 F.2d 988, 997 (1964), cert. 
denied, 380 U.S, 914 (1965). 
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one of these schools retires, the position is filled by appointing someone 
already teaching in one of the white schools, or by transferring in a prin- 
cipal from another such school, on the theory that these candidates have had 
years of experience with the middle class problems which arise in these schools. 
Because, however, both before and subsequent to Bolling teachers have 
been assigned to these white schools on a racial basis, the process of princi- 
pal selection has its foundation in a pattern of teacher assignment marred by _ 
illegality. This selection process thereby infects the assignment of princi- 


pals with the identical uncoustitutionality, “o2 


V. DE FACTO SEGREGATION 

One of the court's findings of fact is that elements in the school ad- 
ministration, though not necessarily on the Board, are affirmatively satis- 
fied with the segregation which the local neighborhood school policy spawns. 
(Findings, I-F-5.) But this finding falls somewhat short of showing the kind 
of actual intent needed if the policy is to be censured under <e jure prin- 
ciples. Therefore the court approaches the more generalized question of 
whether the de facto or adventitious segregation in Washington is itself un- 
constiterional’ In Washington, as in other Northern cities, this question 
arises in the context of a neighborhood policy which, superimposed on segre- 
gated urban housing, effectively separates white from Negro in the public 
schools. ; 


It would be wrong to ignore or belittle the real social values vhich 


neighborhood schools doubtlessly promote, 184 


But due appreciation of these 
values must not obscure the fact that the price society pays for neighborhood 
schools, in Washington and other urban centers, is in racially segregated 
public education. As the court's Findings (I-G) indicate, school segrega- 
tion, whatever its genesis, always imposes a twofold disadvantage. 


One, the Negro schools provide their Negro students with an education 


inferior to that which others, white and Negro alike, receive in integrated 


183 
See the cases cited in Notes 176 and 177, supra, 


184 , 
See Findings of Fact I-B-2; Deal v. Cincinnati Board of Educ., 6 Cir., 


369 F.2d 55, 60 (1966); Springfield School Comm, v. Barksdale, INCiclees4sS 
Fe 2de26le 2648965) 
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or predominantly white education settings. This the court finds from the 


evidence adduced at trial. This finding is confirmed by the Supreme Court 


in Brown I, which, besides noting that “separate” schools are inherently 


unequal and psychologically harmful to Negro school children, approved the 
finding entered by the lower court explicitly stating that even unmandated 


185 


segregation has a “detrimental effect" on Negroes. The court can ju- 
dicially note that corroborating views can also be found in the conclusions 
of the federal agency commissioned by Congress to investigate racial ques- 
186 187 
tions; in the decisions of federal courts, and of state legislatures 
and education officers and committees ; 188 and in the experienced judgments of 


American educators and psychologists expert in race relations, 189 who make it 


clear that the damage segregation causes stems from the sense of confinement 


185 
This finding reads; "Segregation of white and colored children in public 


‘schools has a detrimental effect upon the ees children, The impact is 


greater when it has the sanction of law. * * *" 347 U.S. at 494. 
186 

1 U.S. Conm'n on Civil Rights, Racial [solation in the he Public Schools ch, 3 
(1967). The Commission's statistical methods “have been criticized. Bowles & 
Levin, Equality of Educational Opportunity: A Critical Appraisal (19357) (un- 
publisnedy. ar 


187 

Barksdale v. Springfield, D. Mass., 237 F. supp. 543, 546, rev'd on other 
grounds, 81) Cir 7, s48ereednzG) (1965); blocker v. Board of Education, E.D.N.Y., 
225 F. Supp. 298, 227-229 (1934). 

E.g 


188 g-, Mass. Gen. Laws ch. 71, § 37C-37N; ch. 15, § lI-1K scat Memovandum 
of New York State Comnissioner of Education, & Race Rel, L. Rep. 73S (1963); see 
Resolution of Baltimore City Board of School cComnissioners, id - 1226-1227. 
The Report of the Advisory Connittee on Racial Imbalance and Education to the 
Massachusetts Board of Education has been published as Because It Is Right--_ 

ears eee 


Educationally (1955). ie 


189 Pettigrew & Pajonas, Sociat Psychological Considerations of Racially- Balanced 
Schools; Seasholes, Impact of Racial Indalance end Balance,both appendices, to 


Because [It Is Right-seduca tionelie supra Note 188s arisaiee Race and Reconcili- 


ation; The Role of the 3 School, in The Negro American 491 (K. Clark & T. Parsons 
ed. 1966). See also the reports of the testimony of Professor Pettigrew in 
Barksdale vy. Springfield School Comm., D. Muss., 237 F. Supp. 543, 545, rev'd 
on other grounds, 1 Cir., 348 F. 2d 251 (1965) ("Racially imbalanced schools 


oy! ’ 
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are not conducive to eras) of Dr. Kemi th B. Clark in Matter of Skipwith, 
14 Misc. 2d 325, 337-338, 189 N.y.s. 2d Bog, S5o- Bu (Northern segregated con- 


ditions “depress the ability of children to learn"), and of professors of edu- 
cation and sociology in Deal Vin CLGinits wali so. rd o4 Education, S 0 On1oss 224) F. 


Supp. 572, 589-581 (1965), aff’ lil dp GsGin se ch’ Py 2d) 55.4195 5) (‘A racially un- 
balanced school seriously affects a chi la" S ability to learn”). 
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it imparts, together with the low esteem which the predominantly Negro school 
naturally draws from the white as well as the Negro community. 

In addition, segregation in the schools precludes the'kind of social 
interaction between Negroes and whites which is an indispensable attribute 
of education for mature citizenship in an interracial and democratic society. 
Segregation "perpetuates the barriers between the races; stereotypes, mis- 
understandings, hatred, and the inability to communicate are al] intensi- 


fiea "290 


Education, which everyone agrees should include the opportunity 
for biracial experiences, carries on, of course, in the home and neighbor- 
hood as well ae at rosie In this respect residential segregation, by 
precluding meaningful experiences of this type outside of school, intensi- 
fies, not eiininates the need for integration within school. 

It is in this light that defendants’ appropriation of Horace Mann as 
the supposed architect of today's neighborhood school policy (Tr. 5932) is 
singularly unjust. For Mann believed that public schools were .t the source 
of the democratic enterprise; his faith, like that of his fellow reformers, 
was that the public school, by drawing into the close association of the 
classroom students from every social, economic and culture] background, would 
serve as an object lesson in equality and brotherhood and undermine the social 
class divisions which he and his colléagues felt were inimical to ceueerar eee 
If there is a characteristically American philosophy of public schoo] educa- 
tion, this is its substance, 


190 
Fiss, Recial Imbalance in the Schools: The Constitutional Concepts, 77 


Hatv eb nev. Tosa motion Glos )e 


191 See B. Bailyn, Sducation in the Forming of American Soctety 9, 15 (1957); 
S. Kimball = J. McClellan, Sducation and the New America 39-10 (1952), for the 
primacy of the school as the institution which 7ediates between a child's 
family and neighborhood and the adult outside world. 


192 see H. waar, The Republic and the School 8, 32-33 (L. Cremin ed. 1557); 
L. Crenin, The American Conon School: .An Historic Conception 55-62 (1951). 
SSS SS sss ss SS SS aS aaa a_i SSS 


To aliga Maun, therefore, with those wno currently applaud “neighborhood” 
schools which isolate Negro from white, impoverished from affluent, and one 
ethnic group clustered in one corner of a city from all other citizens is a 
travesty of educational history. Since in Mann's time the age of tne motor 
car lay far beyond the horizon, schools within walking distance from home were 
simply an imperative; and, given his contemporary housing patterns, the multiple 
integration Mann insisted on could be achieved within the neighborhocd school's 
frame. 
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The democratizing relevance of public school education, so intense a 
concern for the founders of our public schools, has lost none of its ur- 
gency in the intervening century, if only because society, now is finally 
beginning to contemplete the assimilation of the Negro, hitherto systematic- 
ally excluded from participation in our political life and from the abundance 
of our economy, 193 This relevance was pointedly articulated by a committee 
of law professors as amicus in the law school segregation case, Sweatt v. 
Painter, 339 U.S, 629 (1950). Their brief read, in part, as follows: 

'"k * * [P]roper teaching of the principle of equality of op- 
portunity requires more than mere inculcation of the democratic 
ideal, What is essential is the opportunity, at least in the 
school, to practice it. This requires that the school make pos- 
sible continuous actual experience of harmonious cooperation 
between membérs of various ethnic and religious groups and thus 
produce attitudes of tolerance and mutual sharing that will con- 
tinue in later life. In the segregated school, this desirable 
environment does not exist, The most important instrument for 
teaching democracy to all people is thus rendered impotent, "194 

’ We have it, further, on the authority of the Supreme Court, in McLaurin 
v. Oklahoma State Regents, 339 U.S. 637 (1950), the companion of Sweatt 
v. Painter, supra, and the last of the cases before Brown, that to share 


experiences with the other race remains an integral aspect of educational 


_ opportunity, 


In the District, moreover, de facto segregation results in even additional 
harm to Negro students, for here the neighborhood policy enters into alliance 
with deliberate teacher segregation, with optional zones manifesting the school 
administration's unwillingness to make white students attend Negro schools, and 
with the objective inequalities between white and Negro schools recapitulated 


in Section III supra. 195 Brown I reported that de jure segregation "generates 


193 see N, Glazer & D. Moynihan, Beyond the Melting Pot ch. 1 (1963). 


194 Brief for the Committee of Law Teachers Against Segregation in Legal 
Education, 34 Minn, L. Rev, 289, 319-320 (1950). The authors included 


Thomas I. Emerson, John P, Frank, ,Erwin N. Griswold and Edward Levi. 


195 The other side of the coin is the situation to the west of the Park, 
There the neighborhood policy produces student bodies which, in the northern 
half, are all 85-100% white and, in the south, are more than two-thirds 
white in each of the elementary schools. No other school anywhere in the 
District is currently so much as 67% white. And these white student bodies 
combine with the segregatory assignment of white teachers, the inbreeding 

of white principals, a depth of trained, experienced teachers, and a luxury 
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a feeling of inferiority as to their status in the community that may affect 
(Negro students'] hearts and minds." This court, though unwilling to assume 
that Negro school children can readily perceive the sharp difference between 
de jure and de a situations which lawyers note, does not doubt that the 
personal harm which segregation imparts may, in some circumstances, be some- 
what less in the de facto situation. What, however, can we expect the Negro 
children to think and feel when almost all the adult faces they see at their 
predominantly Negro Behoala are black, by virtue of a process of deliberate 
selection which identtciee their schools as intended for Negroes, when their 
own sense of confinement is reinforced by theie observation that white students 
are allowed to desert Negro neighborhood schools for predominantly white schools 
miles away, when—among other comparative indignities—their own school is 
jammed with students, though they are aware that schools across the Park have 
classroom space to spare, These circumstances, the court is convinced, in 
the context of the local de facto segregation conspire to inf*ict the exact 
emotional hurt crippling to academic motivation set out in Brown, 

De facto segregation in the District, in sum, redounds to the academic 
detriment of Negro students and seriously sets back the :orking out of racial 
prejudices, These facts, rattan! do not conclusively determine its uncon- 
stitutionality, for with every inequality-producing classification there 
remains the question of justification. Ordinary statutory classifications 
resulting in inequalities economic in nature are traditionally upheld when- 
ever the reviewing court can imagine a reasonable or rational basis support- 


ing the ¢lassifieations° 


195 (continued) 

of extra space. The upshot is a cluster of schools, physically set apart 
by the Park, primarily white and objectively superior, essentially consti- 
tuting a school system unto itself. 


196 £5. McGowan v, Maryland, 336 U.S, 420, 425-429 (1961); Allied Stores 
v. Bowers, 358 U.S, 522 (1959). This, in essence, seems to be the test bor- 
rowed by the four Courts of Appeals which have ruled that de facto segrega- 
tion is not unconstitutional. Deal v. Cincinnati Bd, of Educ., 6 Cir., 369 
F.2d 55 (1966); Gilliam v. School Bd., 4 Cir., 345 F.2d 325, vacated, 382 
Usios L039 (L965); mDownsiv=sboardlotmeduce sLOsGir., 336 F.2d 988i(1964)), 
cert. denied, 380 U.S. 914 (1965); Bell v. School City of Gary, 7 Cir. ,. 324 
F.2d 209 (1963), cert. denied, 377 U.S, 924 (1964). 
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But the Supreme Court has been vigilant. in erecting a firm justification 
principle against every legal rule which isolates for differentia] treatment 


a disadvantaged minority, whether defined by alienage, Takahashi v. Fish & 


Gane Comm'n, 334 U.S. 419 (1948); nationality, Oyama v. Gaia tovn tal SHS) VU SS. 
633 (1948); or race, Korematsu v. United States, 323 U.S. 214 (1944). While 
entitled before they succumb to judicial invalidation to a hearing on the 
justification question, these classifications come freighted with "a heavy 
burden of justification,” McLaughlin v, Florida, 379 U.S. 184, 196 (1985). 
That is, the objectives they further must be unattainable by narrower or less 
offensive legislative courses; and even if so, those objectives must be of 
sufficient magnitude to override, in the court's judgment, the evil of the 
inequality which the legislation engenders. These rules are allowed to relax 
not even when the right at stake is one which the law itself disfavors. Ee oy 
McLaughlin, supra (out-of-wedlock cohabitation). 

Next--to shift the focus--regardless of the identity of the injured party, 
when it is a critical personal right which the classification invades, that 


law too must be remitted to the gauntlet of a judicial review searching for 


real justification. Skinner v. Oklahema, 316 U.S. 525 (1942) (riszht not to 
be sterilized); REYROLGSEVG Gods Ol Uj sm OS C1 9G4)i Corrington v. Rash, 5 
389 U.S. S9 (1955) (right to vote). Cf. Kotch v. Board of River Port Pilot 


Comm'rs, SH MU ee) (US GAY 

This reed for careful scrutiny is strengthened when the practice, though 
not explicitly singling out for special treatment any of the Brows core when 
the Constitution has a special solicitude, operates in such a way that one 
such group is harshly anddisproportionately disadvantaged. see Griffin v. 
I}linois, 251 U.S. 12 (1956), and its progeny, all involving the risht to 
appeal in criminal cases, where practices directed specifically at those sho 


do not pay certain fees were held invalid because of the injury they iaflicted 


° 
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on those who cannot pay them, See also Harper v, Virginia Bd. of Elections, 
383 U.S. 663 (1966) (poverty and the poll tax). 197 

The explanation for this additional scrutiny of prARLicesnuniens al- 
though not directly discriminatory, nevertheless fall harshly on such groups 
relates to the judicial attitude ental legislative and administrative judg- 
ments, Judicial deference to beens judgments is predicated in the confidence 
courts have that they are just resolutions of conflicting interests. This con- 
fidence is often miauteced when the vital interests of the poor and of racial 
minorities are involved. For these groups are not always assured of a full 
and fair hearing through the ordinary political processes, not so much because 
of the chance of outright bias, but because of the abiding danger that the 
power structure—a term which need carry no disparaging or abusive overtones 


-—-may incline to pay little heed to even the deserving interests of a politic- 


ally voiceless and invisible minority, 198 These considerations impel a closer 


197 The cases listed in the above paragraphs, while not all written in exact- 
ly these terms, have long been understood as reasoning in the direction indi- 
cated, See Horowitz, Unseparate But Unequal_tThe Emerging Fourteenth Amendment 
Issue in Public Bducacion’ Sh UP Ghyll a ee aes 1147, 1155-1159 (1966); Van 


Alstyne, Student Academic eekeany and the Rule-Making Powers of Public Univer- 


sities: Some Constitutional Considerations, 2 Law in Trans, Q, 28 (1965); McKa MeKay, 


Political Tnickets and Crazy Quilts, “Reapportionment an Equal Protection, 61 . 


Mich, L. Rev, 645, 664-676 (1963); Comment, Equal Protection and ‘the It Indigent 
Defendant: Griffin an and Its Progeny, 16 Stan, Le Rev, 394, 397-405 (1964); Cas Case- 
notes, 80 Harv. L. Rev. 176 176 (1966), 70 Harv, L, Rev, 126 (1956). And see Harper, 
supra, 383 U.S, at 680-686 (Harlan, J., dissenting). at 


That the equal protection standards to be applied in cases dealing with 
racial classifications and laws infringing fundamental rights are thus similar 
does no offense to the assumption that the former are the far more uniformly 
unconstitutional, This difference comes, however, not from the governing stand- 
ards themselves but from the pattern of results of the standards as applied, 

Not until another national emergency arises, see Korematsu v. United States, 

323 U.S. 214 (1944), will outright racial discriminations be backed by a legiti- 
mate, let alone overriding, governmental purpose; but such purposes may frequent- 
ly be discoverable in the case of evenhanded laws which, unavoidably, touch 
vital personal interests. 


198 While in the District it is whites who are the minority, Negroes are un- 
able to translate their superior numbers into political power, for the obvious 
reason that citizens in the District are disenfranchised with respect to local 
government, Ultimate responsibility for the District's schools is lodged in 
the Congress and its District Committees; immediate responsibility in a Board 
of Education on which until last week Negroes had only a minority vote, and 
only a one-third vote when the basic decisions on desegregation were reached 
in 1954. And since they are neither elected nor re-elected, but appointed by 
the judges of the District Court, Negro Board members are neither responsive 
nor responsible to the public will of the local, largely poor Negro, community, 


Compare Fiss, supra Note 190, at 610-611. 
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judicial surveillance and review of administrative judgments adversely affect- 
ing racial minorities, and the poor, than would otherwise be necessary. 

This reasoning, as applied to de facto segregation, leads the court to 
conclude that it must hazard zi diligent judicial search for justification, 

If the situation were one involving racial imbalance but in some facility other 
than the public schools, or Seat educational opportunity but without any 
Negro or poverty aspects (e.g., unequal schools all within an economically 
homogeneous white eee. it might be pardonable to uphold the practice on 

a minimal showing of rational basis, But the fusion of these two elements in 
de facto segregation in public schools irresistibly calls for additional justi- 
fication, What supports this call is our horror at inflicting any further in- 
jury on the Negro, av degree to which the poor and the Negro must rely on 

the public schools in rescuing themselves from their depressed cultural and 
economic sondveloaweand also our common need for the schools to serve as the 
public agency for neutralizing and normalizing race relations in this country, 
With these interests at stake, the court must ask whether the virtues stemming 
from the Board of Education's pupil assignment policy (here the neighborhood 
policy) are compelling or adequate justification for the evils of de facto 
segregation which adherence to this policy breeds, keeping alertly in mind 

that these evils are grave TER ae? . 

This view of the law is one already endorsed by one federal court, The 
neighborhood school, stated Chief Judge Zavitt in Blocker v. Board of Educ,, 
E.D.N.Y., 226 F.Supp. 208 (1964), is not "devoid of rationality," a judgment 
which cannot very successfully be questioned. But mere thin rationality, the 
court continued, is less than enough: "a closer scrutiny and stronger justi- 


fication are needed," Id. at 225, quoting language from Poe v. Ullman, 367 


a The court does not object to the primary conclusion of the Seventh Circuit 
in Bell v. School City of Gary, 324 F.2d 209 (1963), cert, denied, 377 U.S. 

924 (1963), that curing segregation is. not so automatically paramount an in- 
terest that "little, if anv, consideration need to be given to the safety of 
the school system,"" Id. at 212. On the contrary, these factors should be 
carefully assessed; but integration must also be given its due and considerable 
weight. See also Evans v. Buchanan, D.Del., 207 F.Supp. 820, 824 (1962), which 


uses a weighing approach; Fiss, supra Note 190, at 598-612 (1965). 
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U.S. 497, 554 (1961) (Harlan, J., dissenting). In line with Blocker is ine 
stance assumed by the Fifth Circuit, which just recently indicated en banc, 
after reviewing the developing de facto law, that "integration is an educa- 
tional goal to be given a high, high priority among the various considera- 
tions involved in the proper administration of a system beset with de facto. 
segregation in the schools.” United States v. Jefferson County, 5 Cir., 372 
F. 2d 836,875 (1966), reaff'd en banc, March 29, 1957, _—— F. 2d 
In their application, these principles require the illumination of ccn- 
crete expedients or alternatives, the question being whether in view of these 
alternatives the Board's obeisance to its neighborhood school policy can be 
justified. One such alternative which cannot fail to arrest the school of- 
ficial eager to erniere ways of reducing segregation in the schools would be 
to transfer and transport volunteering Negro students stuck in overcrowded 
_@lementary schools in their neighborhoods into the partly cmpty white schools 
west of the yea From the vantage point of conquering the evils of de facto 
segregation this proposal nas enormous appeal. It is capable of achieving an 
integrated educational experience for as many as a thousand Negro students-- 
and, it should not be forgotten, for more than two thousand white students. 
It does so under circumstances which will leave the white students in a clear” 
but not overwhelming majority in the ereaiss since the typical school in the 
west has a present enrollment of 200 or 225 against a capacity of 399; many 
200 
Below are the student capacities and 1966-67 enrollments of the elementary 


schools west of the Park. The figures in parentheses are the numbers of Negroes 
enrolled in each school, ; 


Eaton 519 419 (51) 
Fillmore 270 116 (29) 
Jackson 270 93 (21) 
Janney 609 514 (25) 
Hardy 330 291 (59) 
Hearst 399 285 (234) 
Hyde 5 249 138 (39) 
Key : 300 295 (42) 
Lafayette 599 Cole Cli) 
Mann 309 223 (135) 
Murch 699 691 (18) 
Oyster 2a 315 (49) 
Stoddert 300 2090 (24) 


Eleven of these 13 schools are under utilized. Given the 1966-67 enroll- 
ments, 662 Negroes could be imported into these 1] even if no school is allowed 


: AN% 3 ; i 2 hp es if all places 
£9, bgeppe,more than 419% Negro; 833 Negroes, 59%; 1109 Negro F 
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educators feel these are optimal conditions for the success of an integration 
prajentiee 

Arrayed against these social and educational virtues are very few counter- 
vailing Syrian cane any merit. True, the volunteering Negro students would 
themselves forsake the advantages of the neighborhood schools; but who can doubt 
that these advantages are susceptible to waiver by Negro parents and students who 
deem that school integration is of greater value, It may be accurate that the 
school itself gleans bene benefit from its proximity to the homes of its students; 
even if so, this certainly is a clear case in which the school's slight interest 
in preserving the status quo is transcended by the student's right to obtain an 
integrated educational experience. Moreover, this transportation remedy clearly 
entails no deoves died of the valid interests of the white students west of the 
Park, They will remain in the schools in their neighborhoods, These schools 
will give up only the volume of superfluous space which assuredly they have little 
real need for presently. And, indecd, the white students will themselves number 
among those profiting from the access to integrated schooling, 

Additional objections to the proposal can be found in Dr, Hansen's reply 
to the Board arguing against adoption of an equivalent recommendation advanced 
by the Urban League. These objections, upon review, fail in cogency. Nothink 
inherent in the transportation provision need halt or impede the construction 
of school buildings where needed, And the court can assure the school adminis- 
tration that thoughtful, sensible policies for mitigating de facto segregation 
and its attendant iniquities fall under no constitutional banieo 

The only respectable demerit to the transportation plan is its cost in 
the purely budgetary sense, The court notes Dr, Hansen's own argument that 


public transportation at low fares is available to students, and that the 


201 E.g., Pettigrew & Pajonas, supra Note 189, at 104. This remedy also serves 
as a temporary measure for the relief of the disparate overcrowding in the Nezro 
schools. See Section III, supra. In gauging its advisability, the court balances 
against its costs its cumulative power to improve two unconstitutional conditions. 


202 Wanner v. County School Bd., 4 Cir., 357 F.2d 452, 457 & n.7 (1966); Sprins- 
field School Comm. v. Barksdale, l Cir., 348 F.2d 261 (1965). 


Another of Dr. Hansen's arguments pertained to the Urban League's recommenda- 
tion that Negro students be bused involuntarily, The court's order includes no 
such provision and therefore this argument does not apply. 
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expenses entailed in busing would become "excessive" only if the Sect Anis 
very greatly enlarged; it also is impressed that Baltimore introduced a bus- 
ing plan of apparently equal ambition when the only end sought was the ex- 
tenuation of overcrowding. Even if transportation costs do climb to moder- 
ate levels, the court cannot conclude that they cance] out the wisdom of a 
policy so abundant in its integrating potential. 

For at least this one alternative, therefore, the resulting social gains 
far exceed the costs of any and every kind, This confirms that the Board's 
generally strict adherence to the neighborhood policy is beyond justification 
in this one instance, which supports the assumption that other proposals can 
also be framed the net advantages of which in integration terms will also be 
clearer Toelich tao G this great likelihood, the court has decided to in effect 
remand these proceedings to the Board of Education for its forniie Lion of an 
' 4ntegration "plan" which carefully assesses the virtues and costs of the 
spectrum of integration strategie? 94s they could be carried cut here in the 
District. The primary focus, of course, should be on junior and senior high 
schools, which the court's present injunctive order does not affect, 

It is tot inappropriate to suggest that in the course oi sits inguin tne 
Board should reinvestizate the alterations of the Wilson-Coolidge (high schools) 
and Paul-Deel (junior high) zones recommended bDyetnel Urban Leazie | ol tawilt 
plainly be a shame, moreover, if the lines of the new Lincoln junior Hijh on 
the edse of Mount Pleasant are not drawn with the goal in mind of opening 
Lincoln this call las an interrated school” 

Additionally, as Dr. Hansen himself testified at trial, the division of 
the District from its Maryland and Virginia suburbs is, in terms of education, 


Gartificial, (Tr. 199,) This truth is underlined by the fact that many of 
the familics living in the white suburban "noose”™ are emigres from the District 


whose flight mzy have been promnted in part by their dissatisfaction with the 


203 

See 1 U.S. Comnission on Civil Rishts, Racial Isolation in tne Fublic 
Schools cheeul Goi PeLGU ens OnrmbCmo nen Onl (mom Gl c LOnS Os shCn wc um secQOE 
SS ee sen sel 


Segregation, 15 W. Res. L. Rev. 515 (1955). 
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District's school system, for whatever reasons. In many urban areas in the 
Fast urban school officials are studying or launching steps which move in the 
direction of metropolitanizing educational systens,70* As defendants argue, 
not more than a minority of Washington's Negroes can be afforded access to in- 
tegrated education within the present constraints of the District's schools, 
with their diminished white rae aR A Yet, despite this, there is no evidence 
that the school administration has devoted more than very minor efforts to con- 
tacting the schools in these surrounding suburbs. (See Tr. 614.) The court 
need not here even remotely consider what the provisions ought to be of any 
metropolitan school alliance; indeed, the court disavows any power to dictate 
those terms, or even compel the suburbs to come to the conference table. But 
none of this alters the fact that the Board of Education seems to have every- 
thing to gain (see Tr. 5094, 6002) and nothing to lose in seeking to initiate 
negotiations. | 

Until it receives and has the chance to study the integration plan it is 
asking the Board to prepare, the court itself will take no action respecting 
these and the range of other integration tactics. The exception is the trans- 
portation of Negro students into elementary schools west of the Park, which 
the court here orders should begin this fall, The reason for this exception ~ 
is that there are two considerations eernenaine that the court stay its hand 
until after submission of the plan, and with respect to this remedy neither of 
these two applies, The first is that if a Pies presents itself between more 
than one integration tactic, ordinarily that choice is committed to the Board, 
But, for purposes of the immediate future, there seemingly is no other practical 
way of integrating any non-trivial number of elementary school students; and 
equality, as the civil rights movement rightly reminds us, is now. Of course, 
if the Board comes into court with a substitute proposal for integrating these 
elementary school children, say by construction of an educational park in Rock 
Creek Park or elsewhere, the court will doubtless accept that substitute and 


release the Board from the specific transportation policy here endorsed, 


204 


See Report of the White House Conference, To Fulfill These Rights 77 (1966); 
Harvard Graduate School of Education, Education for Pittsburgh (1966). 
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The other reason usually favoring judicial delay until after submission 
of a school board plan is that the courts seek and need school boards' detailed 
judgments on whether each specific remedial alternative is circumstantially 
feasible and within the public interest before issuing any order, But Dr. 
Hansen's elaborated argument in his submission to the Board on the subject of 
busing for relief of overcrowding and segregation, on the basis of which the 
Board turned down the Urban League's recommendation, is about as complete and 
rounded a report as this court can expect on the school administration's atti- 
tude on this question. And the equities favoring the transportation remedy 
seemingly are unimpeachably clear. Any major considerations the court has in- 
advertently overlooked or greatly underrated can be brought to the court's 
attention in a motion for amendment of the decree, But it should here be made 
explicit that, while courts will be enlightened by school boards' judgments 
as to which considerations are controlling, this enlightenment will not be 
encouraged to slump into complacent or uncritical acquiescence; to do so 


would run counter to the principles of judicial review developed above, 


VI. THE TRACK SYSTEM 

Plaintiffs' attack on the track system, Superintendent Hansen's special 
forn of ability grouping, touches yet another phase of the District's adminis- 
tration of the public schools, here the concern being specifically the kind 
of educational opportunities existing within the classroom, The evidence amassed 
by both parties with regard to the track system has been reviewed in detail ir 
Part IV of the Findings, where the court has already had occasion to note the 
critical infirmities of that system. The sum result of those infirmities, when 
tested by the principles of equal protection and due process, is to deprive the 
poor and a majority of the Negro students in the District of Columbia of their 
constitutional right to equal educational opportunities, 

At the outset it should be made clear that what is at issue here is not 
whether defendants are entitled to provide different kinds of students with 
different kinds of education, Although the equal protection clause is, of 


course, concerned with classifications which result in disparity of treatment, 
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not all classifications resulting in disparity are unconstitutional. If 
classification is reasonably related to the purposes of the governmental 


activity involved and is rationally carried out, the fact that persons are 


thereby treated differently does not necessarily offend, 7° 


Ability grouping is by definition a classification intended to dis- 


criminate among students, the basis of that discrimination being a student's 


206 


capacity to learn. Different kinds of educational opportunities are thus 


made available to students of differing abilities, Whatever may be said of 


the concept of ability grouping in general, it has been assumed here that 


Plaintiffs have eschewed taking any position to the eoatearysL Rather the 


substance of plaintiffs' complaint is that in practice, if not by design, “°° 


the track system—as administered in the District of Columbia public schools 
if eb re pea 


—has become a system of discrimination founded on socio-economic and racial 


er 


Ce me 


cae See Justice Burton's opinion for the Court and Justice Frankfurter's 
dissent in Morey v. Doud, 354 U.S. 457 (1957); Quaker City Cat Co. v. 
Pennsylvania, 277 U.S. 389, 405-406 (1928) (Brandeis, J., dissenting) (state's 
power to classify for taxation purposes), A rational basis will not suffice 


to validate all classifications, however. See pp. 163-165, supra. 


206 


"Capacity to learn''—rather than "ability"—is a more precise description 
of the trait looked to in ability grouping. Although present ability is one 
element considered, the concept of ability grouping is to provide students 
with an education designed to help then realize their maximum potential—i,e., 


to progress as fast and as far as possible according to their innate capacity 
to learn. See Findings IV-B. 


207 Plaintiffs' Reply Memorandum, p. 2. Thus defendants' argument that ability 


grouping wins implicit support from its common usage in the United cates, from 
various broad policy statements in Acts of Congress (e.2., the National Defense 
Education Act of 1958, 28 U.S.C. § 401), and even from a strained reading of a 
phrase in Brown v. Board of Education, 347 U.S. 483, 494 (1954) ("To separate 
them from others of similar age and qualifications solely because of their 
race * * * [is unconstitutional]"), is irrelevant. Defendants' Brief pp. 42- 
45. 


208 
Although plaintiffs have alleged that in origin and in present adminis- 


tration defendants throuzi the track system were and are intentionally dis- 
eriminatinz against the Negro students coutrary to the mandate of follians v. 
Sharpe, 347 U.S, 497 (1954), the evidence does not sustain them, See Findiny 
IV-A. 

Of course, the track system is not insulated from constitutional infirmity 
simply because its motivation is aot one of intended racial discriminaticn. 
See Note 167 supra and accompanying text. 
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status rather than ability, resulting in the undereducation of many District 
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As the court's findings have shown, the track system is undeniably an 
rN Ne ere nen ree me me moar 


extreme form of ability grouping. Students are early in elementary school 
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track) , thereby being physically separated into different classrooms, Not 


only is there homogeniety, in terms of supposed levels of ability?9?—the in- 
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tended result—but as a practical matter there is a distinct sameness HWE eens 
of socio-economic status as well, ‘More importantly, each track offers a sub- 
“stantially different Dinas education, both in pace of learning and in scope 
of subject matter, At the bottom there is the slow-paced, basic (and Rfeneas 
ally almost purely low-skill vocational) Special Academic Track; at the top 
is the intense and challenging Honors program for the gifted student. For a 
student locked into one of the lower tracks, physical separation from those 
in other tracks is of course complete insofar as classroom relationships are 
concerned; and the limits on his academic progress, and ultimately the kind 
of life work he can hope to attain after graduation, are set by the orienta- 
tion of the lower curricula, Thus those in the lower tracks are, for the 
most part, molded for various levels of vocational assignments; those in the 
upper tracks, on the other hand, are given the opportunity to prepare for 
the higher ranking jobs and, most significantly, for ecoliliece: 

In theory, since tracking is supposed to be kept flexible, relatively 
few students should actually ever be locked into a single track or curricu- 
lum. Yet, in violation of one of its principal tenets, the track siysittem is 
not flexible at all. Nct only are assignments permanent for 90% or more 
of the students but the vast majority do not even take courses outside their 


own curriculum, Moreover, another significant failure to implement track 


theory—and in major part responsible for the inflexibility Hust motLec—ais 


the lack of adequate remedial and compensatory education projrans for the 


209, bilities that, as it turns out, are not real at all. See pp. 174-175, 
infra. ; ; 
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students assigned to or left in the lower tracks because of cultural handicaps. 
Although one of the express reasons for placing such students in these tracks 
is to facilitate remediation, little is being done to accomplish the task. 
Consequently, the lower track student, rather than obtaining an enriched edu- 
cational experience, gets what is essentially a limited or watered-down cur- 
riculum, 

These are, then the significant features of the track system: separation 
of students into eieta curricula, which entails both physical segregation and 
a disparity of educational opportunity; and, for those consigned to the lower 
tracks, opportunities decidedly inferior to those available in the higher 
tracks. 

A precipitating cause of the constitutional inquiry in this case is the 
fact that those who are being consigned to the lower tracks are the poor and 
the Rapcuees whereas the upper tracks are the provinces of the more affluent 
and the whites. Defendants have not, and indeed could not have, denied that 
the pattern of grouping correlates remarkably with a student's status, al- 
though defendants would have it that the equation is to be stated in terms 
of income, not race, However, as discussed elsewhere, to focus solely on 
economics is to oversimplify the matter in the District of Columbia where 
so many of the poor are in fact the Natyooeten And even if race could be 
ruled out, which it cannot, defendants surely "can no more discriminate on 


account of poverty than on account of religion, race, or color." Griffin v. 


Illinois, 351 U.S, 12, 17 (1951). As noted before, the law has a special 
concern for minority groups for whom the judicial branch of government is 
often the only hope for redressing their legitimate grievances; and a court 
will not treat lightly a showing that educational opportunities are being 
allocated according to a pattern that has unmistakable signs of invidious 
discrimination. Defendants, therefore, have a weighty burden of explaining 
why the poor and the Negro should: be those who populate the lower ranks of 
the track system, 


210 
. See Findings IV—D & F. 
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Since by definition the basis of the track system is to classify students 
according to their ability to learn, the only explanation defendants can legiti- 
mately give for the pattern of classification found in the District schools 
is that it does reflect students' abilities, If the discriminations being 
made are founded on anything other than that, then the whole premise of track- 
ing collapses and with it any justification for relegating certain students 
to curricula designed for those of limited abilities. While government may 
classify persons and hota effect disparities in treatment, those included 
within or excluded from the respective classes should be those for whom the 
inclusion or exclusion is appropriate; otherwise the classification risks 
becoming wholly irrational and thus unconstitutionally digeeteinateryees: Agi 
is in this regard that the track system is fatally defective, because for many 
students placement is based on traits other than those on which the classifi- 
cation purports to be based. 

The evidence shows that the method by which track assign-ents are made 
depends essentially on standardized aptitude tests which, although given on 
a system-wide basis, are completely inappropriate for use with a large seg- 
ment of the student body. Because these tests are standardized primarily on 
and are relevant to a white middle class group of students, they produce in- 
accurate and misleading test scores when given to lower class and Negro students, 
As a result, rather than being classified according to ability to learn, these 
students are in reality being classified according to their socio-economic or 
racial status, or—more precisely—according to environmental and , -ychological 


212 
factors which have nothing to do with innate ability, 


ae See, e.y., Morey v. Doud, 354 U.S, 457 (1957); Skinner v. Oklahowa, 316 
U.S. 535 (1942). See zenerally Tussman & ten Broek, The Equal Protection of 
the Laws, 37 Calif, L. Rev. 341 (1949). i 


Given the nature of the rizht involved here and the class of persons af- 
fected, plaintiffs are entitled to careful judicial scrutiny of deferdants' 
professions that classifications are in fact based on actual ability» to leara. 
See pp. 163-165, supra. ; 


212 See zenerally Findings IV-F. 

Defendants have cited a number of cases for the proposition that courts 
will not enjoin the classification and assignment of pupils according to 
abilities as ascertained through the use of aptitude tests. Stell v. Savannah- 
Ghatham County) Bd, of Edue,, 5 Cir, 333 F.2d 55 (1964); Evans v. Ennis, 3 


—___—_ 


Cir. 281 F-29385) (1960)s) Borders)v. Rippy, 5 Cir., 94778. 200268 (1957); 
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Compounding and reinforcing the inaccuracies inherent in test measurements 
are a host of circumstances which further obscure the true abilities of the 
poor and the Negro, For example, teachers acting under false assumptions be- 
cause of low test scores will treat the disadvantaged student in such a way 
as to make him conform to their low expectations; this acting out process— 
the self-fulfilling prophecy—makes it appear that the false assumptions were 
correct, and the student's real talent is wasted. Moreover, almost cynically, 
many Negro students are either denied or have limited access to the very kinds 
of programs the track system makes a virtual necessity: kindergartens; Honors 
programs for the fast-developing Negro student; and remedial and compensatory 
education programs that will bring the disadvantaged student back into the 
mainstream of education. Lacking these facilities, the student continues 
hampered by his cultural handicaps and continues to appear to be of lower 
ability than he really is. Finally, the track system as an institution can- 
not escape blame for the error in placements, for’ it is tracking that places 
such an emphasis on defining ability, of elevating its importance to the 
point where the whole of a student's education and future are made to turn 
on his facility in demonstrating his qualifications for the higher levels 
of opportunity, Aside from the fact that this makes the consequences of mis- 
judgments so much the worse, it also tends to alienate the feciao Rear 
student who feels unequal to the task of competing in an ethnocentric school 
system dominated by white middle class galues-->; and alienated students in- 
evitably do not reveal their true abilities—either in school or on tests, 

All of these circumstances, and more, destroy the rationality of the 
class structure that characterizes the track system, Rather than reflecting 
classifications according to ability, track assignments are for many students 


placements based on status. Being, therefore, in violation OLPuESPOWUN pPEemISsier 


oO) 


ORs (continued) 
Youngblood Vv, Board of Pab,| Instruction, N,D.Fla., 230 F.Supp. 74 (sis yie serail 


houn ve fembers of bc. of Edue,. N.D.Ga., 188 F.Supp. 401 (1959); Jones v. 
School Bd. , E,D,.Va., 179 *.Supp. 280 (1959). These cases, however, are com- 
pletely inapposite here, because in none of them did the cuurts have occasion 
to consider wilether the tests used were in fact accurate in ascertaining in- 


nate ability. 


213 Compare Weyrauch, Dual Systems of Family Law: A Comment, in The Law of 
the Poor 457, 463 (1966.) 
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the track system amounts to an unlawful discrimination against those students 
whose educational opportunities are being limited on the erroneous assumption 


that they are capable of accepting no more, 
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REMEDY 

The remedy to be provided against the discriminatory policies of the 
defendants' peneel administration must center primarily on pupil assignment, 
teacher assigument and the track system. The overcrowding in the Negro 
schdols results from pupil assignment and the difference in the per pupil 
expenditure results in the main from the assignment of the more highly paid 
teachers to the predominantly white schools, Consequently, corrective mea- 
sures designed to reduce pupil and teacher racial segregation should also 
reduce overcrowding in the Negro schools as well as the pupil expenditure 
differential favoring the white children. Pending the implementation of 
such measures, the court will eerie that the defendants provide transporta- 
tion to volunteering children from the overcrowded schools east of the Park 
to the underpopulated schools west of the Park, 

As to the remedy with respect to the track system, the track system 
simply must be abolished. In practice, if not in concept, it discriminates 
against the disadvantaged child, particularly the Negro. Designed in 1955 
as a means of protecting the school system against the ill effects of in- 
tegrating with white children the Negro victims of de jure separate but un- 
equal education, it has survived to stigmatize the disadvantaged child of 
whatever race relegated to its lower tracks—from which tracks the possi- 
bility of switching upward, because of the absence of compensatory education, 
is remote. 

Even in concept the track system is undemocratic and discriminatory. 

Its creator admits it is designed to prepare some children for white-collar, 
and other children for blue-collar, jobs. Considering the tests used ts de- 
termine which children should receive the blue-collar special, and which the 
white, the danger of children completing their education wearing the wronz 
collar is far too zreat for this democracy to tolerate. Moreover, any svsten 
of ability sroupinyg which, throuzh failure to include and implement the con- 
cept of cowpensatory education for the disadvantaged child or otherwise, fails 
in fact to bring the great majority of children into the mainstream of public 
education denies the children excluded equal educational opportunity and thus 


encounters the constitutional bar, 
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As has been shown, the defendants’ pupil placement policies Eero ate 
unconstitutionally against the Negro and the poor child whether tested by the 
principles of separate-but-equal, de jure or de facto segregation, The use by 
the defendants of the neighborhood school policy, intentionally manipulated 
in some instances to increase segregation, is the primary cause of the pupil 
assignment discrimination, penn ees of the 10 to one ratio of Negro to white 
children in the public schools of Washington and because the neighborhood 
policy is accepted and is in general use throughout the United States, the 
court is not barring its use here at this time. 

In preparing the plan to alleviate pupil segregation which the court is 
ordering the defendants to file, however, the court will require that the de- 
fendants consider Ore advisabilicy of establishing educational parks, par- 
ticularly at the junior and senior high school levels, school pairing, Prince- 
ton and other ean toward maximum effective integration, Where because 
of the density of residential segregation or for other reasons children in 
certain areas, particularly the slums, are denied the benefits of an inte- 
grated education, the court will require that the plan include compensatory 
education sufficient at least to overcome the detriment of segregation and 
thus provide, as nearly as possible, equal educational opportunity to all 
school children. Since segregation veetiesne from pupil assignment is so 
intimately related to school location, the court will require the defendants 
to include in their plan provision for the application of the principles 
herein announced to their $300,000,000 building program. 

The plan, too, should anticipate the possibility that integration may 
be accomplished throuzh cooperation with school districts in the metropolitan 
suburbs. There is no reason to conclude that all Washingtonians who make 
their homes in Virginia or Maryland accept the heresy that segregated public 
education is socially realistic and furthers the attainment of the goals of 
a democratic society. Certainly if the’ jurisdictions comprising the Washinz- 
ton metropolitan area can cooperate in the establishment of a metropolitan 
transit authority (see 1 D, C, Code §§ 1401-1416 (1961)), the possibility 
of such cooperation in the field of education should not be denied—at least 
not without first sounding the pertinent moral and social responsibilities 
of the parties concerned, 
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The final question is the remedy this court should forge for curing the 
illegalities in teacher placement. It is clear, first, that an injunction 
should be directed against every possibility of willful segregation in the 
teacher assignment process; if the preferences of principals and teachers are 
to be relied on at all by the assistant superintendents or any other officer 
making the assignment, measures must be taken to insure that race does not 
creep into the expression of preference. 

Next, assignment of incoming teachers must proceed on a color-conscious 
basis to insure substantial and rapid teacher integration in every school. 
And finally, to the extent that these two measures are unable quickly to 
achieve sufficient faculty integration in the schools, this court, as it in- 
dicated by its discussion above concerning the Board's responsibilities in 
following up on Bolling v. Sharpe, has no doubt that a substantial reassign- 
ment of the present teachers, including tenured staff, will be mandatory. A 
similar call has been sounded by the Office of Education, whose Title VI 
guidelines establish that "[{e]very school system has a positiv. duty to make 
staff assignments and reassignments necessary to eliminate past discrimina- 
tory assignment policies." 45 C.F.R. § 181.3(d) (1967). And see the discus- 
sion and decree in United States v. Jefferson County, 5 Cir., 372 F.2d 836, 
892-894, 900 (1967). In the South, a few courts in their discretion have 
exacted less inclusive comm tnenes from school boards, relating merely to 
non-segregatory future assignments and the encouragement of voluntary trans- 
ee but that does not bind the conscience of other chancellors onfronted 
with other factual situations. 

The more complex question is the goal or objective toward which the 
school system should strive through the various means outlined above. Two 
federal courts have ordered school systems to proportion Negro and white 
teachers equally in every school, give or take a small margin of error. 


Dowell v. School Board, WeDOkl amc ter OUppe oil (LIO>) aj eatbirmedsm lO) Cir. . 


F.2d (January 23, 1967), cert. denied, Use 5 3 hs Jen Cas 


AD ees v. Board of Educ., 8 Cir., 369 F.2d 661 (1966); Wheeler v, Durham 
City Bd) or Educs4)Cir,) 363° Fo2d°738 (1966). 
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3419 (May 29, 1967); Kier v. County School Board, W.D,Va., 249 F.Supp. 239 
(1966). It is true, however, that in Dowell the court assumed the initiative 
only after the school board defaulted in the obligation assigned it by the 
court to draw up a faculty desegregation plan, and Kier dealt with a school 
system with only 25 schools, which may make a difference. Still, there is 
great appeal in the simplicity and thoroughness of such a decree. 

These issues of remedy were ignored at trial by counsel for both sides, 
each intent instead on establishing or refuting the primary constitutional 
violation. For this reason, and considering the limitations of time, for 
the 1967-68 school year the court is content to order "substantial" teacher 
integration in those schools where complete segregation or token integration 
of faculty has heretofore existed. The court will remit the question of the 
longer term goal to the Board for first-instance treatment in the olan which 
the court in its decree will order the Roard to prepare. There will be an 
abundance of opportunity later for adversary argument on the merits and de- 
merits of the ends (and means) concerning teacher integration which the Board 
decides to propose, 

PARTING WORD 

It is regrettable, of course, that in deciding this case this court must- 
act in an area so alien to its expertise. It would be far better indeed for 
these great social and political problems to be resolved in the political 
arena by other branches of government. But these are social and political 
problems which seem at times to defy such resolution. In such situations, 
under our system, the judiciary must bear a hand and accept its responsibility 
to assist in the solution where constitutional rights hang in the balance. So 


it was in Brown v. Board of Education, Bolling v. Sharpe, and Baker v. Carr. 


So it is in the South where federal courts are making brave attempts to im- 
plement the mandate of Brown. So it is here. 


The decree is attached to, and made part of, this opinion. 
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DECREE 


It is ORDERED, ADJUDGED and DECREED that the defendants, their agents, 
officers, employees and successors, and all those in active concert and par- 


ticipation with them be, and they are hereby, permanently enjoined from dis- 
SSE gg SE a | 
criminating on the basis of racial or economic status in the operation of 


ee — 


—--— 


the District of Columbia public school system. 
It is FURTHER ORDERED, ADJUDGED and DECREED that the defendants be, and 
ceaeesentenir 3 1 cena ereteeen weer ao VA ep geen! AA AAPA AE 28 Saas apace tins te, 


they are hereby, permanently enjoined from operating the track system in the 


District of Columbia public schools. It is FURTHER ORDERED that on October 


eS — 


2 1967, the defendants File in the record in this case a report of their 
east ianceent th Aige order of the court. 

: 1t is FURTHER ORDERED, ADJUDGED and DECREED that on October 2,.1967, the 
defendants herein file in the record in this case for approval by the court 

- 4 plan of pupil assignment complying with the principles announced in the 
court's opinion and the instructions contained in the part styled REMEDY 
thereof. 

It is FURTHER ORDERED, ADJUDGED and DECREED that the defendants, beginning 

with the school year 1967-68, provide transportation fer-votunteering children 


in overcrowded school districts east of Rock Creek Park to underpopulated 


schools west of the Park, It is FURTHER ORDERED that on October 2, 1967, the 


= _— 
e Lae , 


defendants file in the record in this case a report of their compliance with 
this order of the court. 

It is FURTHER ORDERED, ADJUDGED and DECREED that, beginning with the 
school year 1967-68, the following optional zones be abolished: Wilson- 
Western-Roosevelt; Cardozo-Western; Dunbar-Western; Gordon-MacFarland; Gordon- 
Banneker; Powell-Hearst. It is FURTHER ORDERED that on October 2, 1967, the 
derendants file in the record in this case a report of their compliance with 
this order of the court. i 

Tt is FURTHER ORDERED, ADJUDGEL oa DECREED that the defendants, bezinnins 
with the school year 1967-68, Sour ec hep ya tent ial beaeher intezration in the 
faculty of each school. It is FURTHER ORDERED that Pcrreuee 2, 1967, the 


defendants file in the record in this case a repoct of their compliance with 


this order of the court. 
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It is FURTHER ORDERED, ADJUDGED and DECREED that on October 2, 1967, 
the defendants file in the record in this case for approval by the court a 


plan of teacher assignment which will fully integrate the faculty of each 
a ORS Bete Pith er ee 
school pursuant to the principles announced in the court's opinion and the 
pops es eho 


instructions contained in the part styled REMEDY thereof. 


It is FURTHER ORDERED, ADJUDGED and DECREED that the United States be, 
fe ee 1 eee 


and it is hereby, invited to intervene in these proceedings to assist in the 


le, tee. APS Se ed ee ee ee o-4 
implementation of the decree, to suggest amendments to the decree, and to 
See er SS fam 


take whatever other steps it deems appropriate in the interest of public 
education in the District of Columbia. It is FURTHER ORDERED that the United 
States be served with a copy of this decree in the manner prescribed by Rule 
4(d) (4), Federal nites of Civil Procedure, The parties, of course, may sug- 


gest amendments to this decree at any time. 


hrvcril 


4 SKELLYAVRIGHC 
NITED STATES CIRCUIT JUDGE 
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Grade Given 


Qk 


6 


‘Genl/Honors) 


6 
(Spec. Ac.) 


9 


(Genl/Honors) 


9 
(Spec. Ac.) 


WAL 


(Genl1/Reg/Honors) 


(Specs vAch) 


9 
10/12 
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1680-1689, 3233-3234; ex. B-10; exs. 


APPENDIX A 


TABLE T-1 


Group tests: types and frequency of testing. 


Name of Test 


Mandatory Program 


Metro. Readiness (Rev. Form A) 


Metro, Readiness (Rev. Form B) 


Metro. Acht. (Prim. II, Form A) 


Sequential Tests of Educ, Progress 
(STEP) (Level 4, Form A) 


School & College Ability Tests 
(SCAT) (Level 5, Form A) 


Stanford Acht. (SAT) (Rev., Par- 
tial, Intermed. II, Form W) 


Otis Quick-Scoring Mental Ability, 
Beta 


Metro. Reading & Arith. (Elem. 


Form A) 


Tests of General Ability (TOGA), 
Grades 4-6 (Form A) 


STEP (Level 3, Form B) 


SCAT (Level 3, Form B) 


SAT (Intermed. , Partial, Form W) 


TOGA, Grades 6-9 


STEP (Level 2, Form A) 


SCAT (Level 2, Form A) 


SAT (Advanced, Partial, Form W) 


Optional Program*** 
TOGA, Grades 6-9 
Tests of Educ. Ability, Grades 6-9 


Flanagan Aptit. Classific. Tests 


61-73.) 


Verbal 
Aptitude or: or Non- 
Achievement verbal 
Aptit. (readiness * 
for lst grade in- 
struction) 
(see supra) * 
Acht. (reading/ v 
spelling) 
Acht. (reading/arith./ V 
listening/writing) 
Aptit. V 
Acht. V 
Aptit. (1Q) V 
Acht. V 
Aptit. Both 
Acht. (math/read./ V 
listen. /writ.) 

. Aptit. V 
Acht, V 
Aptit. Both 
Acht. (math et al.) V 
Aptit. Vv 
Acht. Vv 
Aptit. Both 
Aptit. V 
Aptit. i --- 


* instructions are oral, test is pictorial; verbal to extent of comprenending 


instructions as to what question is asking. 


** One principal testified that this test is optional. 


(iat 32335) 


(Tr. 


4070.) 


#k&k There has been no evidence as to how many students are tested under the optional 


program. 
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C. Washington Residential Patterns. 


Adoption of a neighborhood policy for student assignment inevitably im- 
presses the racial residential patterns within the city on the schools with 
dramatic consequences. This section of the findings, eaite on evidence 
scattered through the exhibits, will try to sketch those patterns in the large. 


Below, to begin, are figures graphing the gradual displacement of whites by 


Negroes in the city and in its schools. 


Per Cent Per Cent 

Negro Negro 
Year City School 
1900 Sydp4 
1930 277, 32% 
1940 287, Big 
1950 35% 50.1% 
1953 40% 56.8% a 
1960 55% Ts 
1965 2 rye 89.4% 
1966 90.27, 


(Qe, MWEUSIG Js, 7/8 13S aR Te SWAG)! 

Washington's white families, then, are increasingly few in number; further 
their residences are heavily concentrated in one area of the city, the area 
west of Rock Creek Park?—the western fourth, approximately, of the truncated . 


pading eG Park is a verdant curtain which draws through the city. 


it virtually every residence west of the Park is white. © 


of the Park the city is very heavily Negro. 7 Twenty- 
constituted at least a one-third minority in every 


(Ex. A-16, pp. 310-314.) But the rapid white vcut- 


ward the Potomac River. Local usage varies on this 
the Park, while still a natural aceiee between east 
at several crossings. 


i: treek Park to include che section alongside the Parkway 


yetown area, which apparently as late as 1940 was 


ng, Understanding Washinston's Chanzinz Population 


~v-l7 (1901). 


Tie te * Ie is common knowledge in Washington that the local real estate indus- 
try had decided [circa 1950], whether tacitly or formally, that the neighborhoods 
east of the park would be freely open to Negro expansion, whereas those on the 
west would remain reserved for whites. A few Negroes broke across the barrier, 


but in the main the line held." G, Crier & E. Grier, Equality and Beyond 29 


(1966). 


Hobson v, Hansen Appeal 


A public officer or public board may appeal or bring error 
proceedings from a judgement,order, or decree, to which it is a 
party and by which it is aggrieved, After his separation from 
office, however, a public officer is no longer in a position to 
obtain review of an adverse judgement in an action brought by or 
against him in that capacity, (Am Jur (Appeal and Error) §233) 


Snydersy buck eo40mUso, el» 


The petitioner, a widow, sued respondent, the Paymaster General 
of the Navy, in District Court, Judgement was for petitioner, When 
appeal was filed against petitioner the original paymaster had 
retired and another had taken his place, 

The central issue of the case was whether the failure to 
substitute the name of the subsequent respondent resulted in abate- 
ment of the prior procedings, 

There was, however, relevant dicta, 


"There is a difference in the present case by reason 
of the fact that the appeal was taken by Buck 

after his retirement and therefore without author- 
ity. The judgement concerned the performance 

of official duties for which Buck was no longer 
responsible, Hence he was not in position to 
obtain a review of it." 


ElterichavesArndtwe ye rpZomnlo2 


Taxpayers brought suit against a county, a municipal corpora- 
tion, Suit was filed against the treasurer of the County,# the 
Board of County Commissioners all in their official capacity. 

The plaintiff's received a temporary restraining order, Sub- 
sequently, a member of the Board of County Commissioners, feeling 
aggrieved, sued as an individual. 


"The appeal of Arndt can't be maintained, In- 
junctive relief was sought against the Board 
of County Commissioners as_a legal entity.... 
The appeal not having been taken or authorized 
DymcneRbDOacdei nm USmOnntcClalmcapaci ly smapuue Dy, 
only one member thereof, is a nullity." 


See Also: 107 NW 404 


"The action was commenced against the Board of County 
Commissioners in their corporate, or official capacity, 
and, although the individual members were named as 
respondents, all steps in reference to the procedings... 
could be taken only by the official action of the board. 
If the action involved the rights of the individual 
members the position of the appellants would be tenable; 
but as it does not, but only the board as an official 
body, the attempted appeal by two members on behalf of 
their associates was wholly ineffectual, 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and ) 
on behalf of JEAN MARIE HOBSON and ) 
JULIUS W. HOBSON, JR., et al., ) ap 
Plai@vsers, ) 
NViewn ) 
) Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of ) 
Schools of the District of Columbia, ) 
THE BOARD OF EDUCATION OF THE ) 
DISTRICT OF COLUMBIA, et al., j 
Defendants. a 
MOTION OF CARL =. HANSEN 
6946 Greenvale Street, N. W. 
Washington, D. C. 
TO INTERVENE INDIVIDUALLY AND ON 
BEHALF OF OTHER INTERESTED PERSONS 
FOR THs PURPOSE OF PROSECUTING AN 
APPRAD HEREIN ee) | ; 
Comes now Carl F. Hansen, by his attorneys, anda moves this | 
Honorable Court to enter herein an order permitting him to te aligned | 
as a party defendant individually and on behalf of other citizens, | 
residents and taxpayers of the District of Columbia; and on behalf of | 
; | 
pupils, teachers and parents who disagree with the Judgment of this | 
} 
Honorable Court entered the 19th day of June, 1967. For grounds seta 
for said Carl F. Hansen says: | 
: 5 fi : aah 
1. He is the same person whose acts and recommendations as 
| 
7 


Superintendent of Schools of the District of Columbia were challenged by 


the Complaint herein and have been condemed, criticized, and held to 


be unlawful and unconstitutional in law and fact by the Opinion, 


‘Findings of Fact, Conclusions of Law and Judgment of this Court entered 


herein on the 19th day of dune, 1967. 
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e. Said Carl F. Hansen has an interest individually relating 
to the transactions which are the subject of this action in that 

(a) His personal reputation in his profession as an Edu- 
cator and School Administrator has been attacked and damaged by said 
Opinion and Judgment of this Court. 

(b)(1) As a result of his meni disagreement with 
the legal and education validity of the said Judgment and Findings of 
Fact, Conclusions of Law and Opinion upon which the same is based, he has 
been required to retire effective July 31, 1967, as Superintendent of 
Schools, notwithstanding that he is entitled, under contract with the 


ae 


Board of Education, to continue as such Superintendent until the 2lst day 
of May,.1970. By reason thereof his salary will be discontinued and he 
will suffer great financial loss amounting to approximately $14,000.00 
per annum for the duration of his said contract. 

(2) As a result of the damage to his reputation and 
standing in his profession, as asserted in (a) above, his earning Capac=aal 
ity through employment, writing and publication has been damaged and in- 
paired. 

(c) He is a resident and taxpayer of the District of 
Columbia and as such has an interest in the public expense involved in 
compliance by the Board of Education with the said Judgment of this 
Court. 

(d) As a citizen, resident and taxpayer of the District of 
Columbia, he is vitally concerned with the administration of the school 
system of the District of Columbia by the agency charged by law with the 
same, namely, one Sald Board of Education, and he is further concerned 
that the Judgment of this Court, which he verily and sincerely believes 
constitutes an unlawful judicial invasion into the administration of 


schools and the formulation of education policies, the acceptance of 
? 
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which he also believes is an abdication by the Board of 
legal responsibilities, shall not become a precedent in the District of 


Columbia or elsewhere throughout the United States of America. 
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3. He has been trained and educated as a professional Edu- 
cator and professional School Administrator. As such he has a personal, 
direct interest in the educational welfare of all students, whether 
children, or adults, in che pechools Ofethe District of Columbia, cand 
in their parents, and (in the interest of said students) in the welfare 
of the teachers of said students. Believing, as he does, that the 
Judgment of this Court is erroneous and will operate adversely to the 
interests of all such persons, and will have the effect of driving the 
races apart instead of tending toward true integravion, by compelling 
educational policies based primarily on considerations of race and af- 
fluence, he conceives that he has such Tneeeee inthis action as justi- 
fies nie prosectuion of.an appeal herein. He requests this Court to 
take judicial notice of substantial community dissent from the said 
Opinion and Judgment. The Board of Education, by its action in accept- 
ing said Opinion and Judgment and declining an appeal therefrom, does 
not represent the dissenting element of the said Board, or of the 
students, parents and teachers. 

4. He is so situated that the disposition of this action may 
as a practical matter impair or impede his ability to protect his in~ 
terests aforesaid, and his interest is not adequately represented by 
existing parties, for the following reasons: 

(a) He anticipates that he will shortly, l.e., after 
Aeiigin Sails 1967, be replaced by someone else as Superintendent of Schools. 

(od) Tne Board of Education has adopted a motion pur- 
porting to order him "as an employee of the Board of Education” not to 


appeal the said Judgment, which order he has been advised is invalid 


by the Fifth and Fourteenth Amendments to the Constitution of the 
United States, but which order if sustained has deprived him of eny 
right to appeal said Judgment in his capacity as Superintendent of 


. as depriving him of his civil rights and due process or lew as required 
Schools as aforesaid. | 
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(c) The Board of Education has adopted a motion not to 
appeal said Judgment and’ the Board of Commissioners of the District of 
Columbia have not responded to his request that they support him in his 
appeal herein, so that its and ne representation herein by the Corpor- 
ation Counsel of the District of Columbia is sa eae no longer avail- 
able to him nor to those whose interest he verily believes he also repre- 


sents herein. 


De In the capacity in pitt he files this motion, he has 
not had any effective, formal assistance of counsel until the leth day of 
July, 1967, when he concluded that he was unable to wait longer for 
action oy the Board of Commissioners and first consulted his present 


counsel. 


6. By reason of the foregoing, he is advised and believes 
and therefore asserts that he is entitled to intervene herein as a 


matter of right in his individual capacity. 


7 He intends to note and prosecute an appeal herein on the 
resent record, and prays that this motion be taken and considered as 
Pp ? P 


a notice of appeal effective as of the date of the filing hereof. 


DN mapper ded / 
iE, ae 
CARL F. HANSEN 


F. JOSEPH DONOHUE 
THOMAS 8. nae 
EDMUND D. CAMPBELL, 
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Res amen or Gay. F. Hansen i. Hane en 
c/o sicys for & Laskey 


170L K Street,/N. W. 
Washington, D. C. 20006 
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DISTRICT OF COLUMBIA, SS.: 


CARL F. HANSEN, being first duly sworn on oath deposes and 


“pays that he has read the foregoing motion by him subscribed and knows 


the contents thereof; that the matters and things therein set forth are 
true to the best of his information and belief. 
Gay thy —g ee 
CARL F. HANSEN 
Subscribed and sworn to before me this gd; day of July, 
1967, in the District aforesaid. \ 
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Certificate of Service 


I hereby certify that a copy of the foregoing and annexed 
Motion of Carl F. Hansen, etc., together with, Memorandum of Points and 
Authorities in support thereof, was this PE Cav LO GeOtLy aloo 
mailed, postage prepaid, to: William M. Kunstler, Esq. and Jerry D. 
nker, Esq., Attorneys for Plaintiffs,. 1001 Connecticut Avenue, N. W., 


Washington, D. C. 20036; Honorable Charles T. Duncan, Corporation 


Counsel for the District of Columbia, District Building, Washington, 
D. C. 20004; and to David G. Bress, Esq., United States Attorney for 
the District of Columbia, United States Courthouse, Washington, D. C. 
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‘UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al., 


Plaintiffs, 


Vv. 
Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of 
Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA, et al., 


é 
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Defendants. 
* MEMORANDUM OF POINTS AND AUTHORITIES 


IN SUPPORT OF MOTION OF CARL F. 


rm ses ees we 


HANSEN TO INTERVENE 


The motion of Carl F. Hansen to Intervene herein individually 
and on behalf of others, addresses itself to this Honorable Court as a 
matter of right. 


Rule 24(a) Federal Rules of Civil Procedure; 


Wolpe v. Poretsky, 79 App. D. C. 141, 144 FP. 2a 505 (cert. den. 


65e5 Cun 190): i 


Textile Workers Union of America v. Allendale Co., 96 U. S. 


ADD a Dan CUO OPO stam odmeyO 5: 


Hobson v. Hansen, 265 F. Supp. 902, 906 (cert. pending); 
Pellegrino v. Nesbet, (9th Cir. 1953), 203 F. 2d 463; 


Kozak av. Wells, GtneCim 900), 276 8. Sa Joh: 


Cuthill v. Ortman-Miller Machine Co., (7th Cir.1954), 216 F. 2a 


330% 
Respectfully submitted, 


ee JOSEPH DONOHUE 
THOMA te. Sete ACKSON 
BIMUND ‘ CAI cass) {PRSLL 


JOHN L. ee Lf 
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Attorneys Por Cark oy F. Hansen — ansen 
c/o Jackson” Gray & Laskey 
W/OL K Sureeu, NeW. 
Washington, D. C. 20006 
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APPENDIX A 
MAJORITY OPINION 


Before WILBUR K, MILLER, Senior Circuit Judge, FAHY and 
WRIGHT, Circuit Judges, 


FAHY, Circuit Judge, with whom WILBUR K, MILLER, Senior 
Circuit Judge, joins. 


Plaintiffs seek a declaratory judgment and an injunce- 
tion forbidding the exercise of authority by the members _ 
of the Board of Education of the District pfacelumit sy on 
the ground that D.C. Code § 31-101 (1961 ed.), under which 
they were appointed by the Judges of the United States 
‘District Court for the District of Columbia, is aeede cil 
tutional. | 

Section 31-101 in pertinent part provides: 

The members of the Board of Education shall be 

appointed by the United States District Court 

judges of the District of Columbia .... 

Plaintiffs challenge also the manner in which the 
Board has been performing its functions. 

The Chief Judge of the Circuit, under the authority of 
28 U.S.C. § 291(c), designated Circuit Judge J. Skelly 

‘Wright to sit as a District Judge and to hear the case. 
Deeming the constitutional challenge to Section 31-101 not 
to be frivolous, Judge Wright, pursuant to 28 U.S.C. | 


§ 2284, requested the Chief Judge of the Circuit to 


1/ 28 U.S.C. § 2284 (1964) reads in part: 


In any action or proceeding required by Act of 
Congress to be heard and determined by a district 
court of three judges the composition and procedure 
of the court, except as otherwise provided by law, 
shall be as follows: 

(1) The district judge to whom the application 
for injunction or other relief is presented shall 

' constitute one member of such court. On the filing 
of the application, he shall immediately notify the 
chief judge of the circuit, who shall designate two ‘ 
other judges, at least one of whom shall be a circuit 


’ 


judge .... 


2 


2a 


constitute a three-judge District Court to consider that 
issue. Hobson v. Hansen, 252 F. Supp. 4. The present 
three-judge court was constituted for that purpose. We 
convened and heard the motion of plaintiffs for summary 
judgment and the motion of defendants to dismiss count ib 
of the complaint. This is the count which raises the 
constitutional question as to Section 31-101. Issues to 
be decided by Judge Wright alone are not discussed in this 
opinion. 

I. 

We note preliminarily the suggestion of defendants 
that the question as to the constitutionality of Section 
31-101 is so insubstantial that a three-judge court was 
not required to consider it. We disagree for reasons set 
forth in the opinion of Judge Wright in Hobson v. Hansen, 
supra. 

We also disagree with defendants' contention that 
plaintiffs lack standing to question the validity of 
Section 31-101. Suing in their own eenete and for the 
classes to which they belong, plaintiffs include pupils 
in the public schools which are administered by the Board, 
and parents and guardians of such ae ree They are 
clothed with sufficient interest to challenge the authority 
27 Plaintiff Jean Marie Hobson, an infant, is in a private 
School; and plaintiff Caroline Hill Stewart is a teacher in 
the schools administered by the Board and is under contract 
with the Board. It is doubtful that these two plaintiffs 
have standing. We decide the constitutional issue on the 
basis of standing of other plaintiffs. It seems unnecessary 
to decide definitely as to the standing of Miss Hobson or 


Miss Stewart. If, however, either desires a definitive 
decision it may be requested. 
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of the Board to administer the schools, an authority which 
is separately alleged, in the counts pending before Judge 
Wright, to be exercised in a manner which deprives them of 
equal protection of the laws. In Baker v. Carr, 369 U.S. 
186, 204, the Court stated that "the gist of the question 
of standing" is 


> 


Have the . . . [plaintiffs] alleged such a personal 
Stake in the outcome of the controversy as to assure 
that concrete adverseness which sharpens the 
presentation of issues upon which the court so 
largely depends for illumination of difficult con- 
stitutional questions? 

Pleintirretere not mere federal taxpayers, as was the 
plaintiff denied standing in Frothingham v. Mellon, 262 
U.S. 447. They are closely involved as pupils, or as 
parents and guardians who have Phe right to direct the 
education of children under thet? control, Pierce v. 
Society of Sisters, 268 U.S. 510, 534-35; and the educa- 
tion of children is an important function of state and 
locai governments. Brown v. Board of Education, 347 U.S. 
483, 493. Defendants concede plaintiffs' standing to 
contest the manner in which the Board administers the 
schools. It is but a short step to Standing also to 
challenge the constitutionality of the basic authority of 
the Board to do the administering. Unless persons in the 
position of plaintiffs have standing to do this the issue 
may escape resolution. This argues for resolving doubts 
in favor of plaintiffs in such a case; for there is no 
hard and fast rule which governs standing. As Mr. Justice 


Frankfurter said of a "case" or "controversy," whether or 


not standing emerges also depends in good part upon the 
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"expert feel of lawyers." Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 594 (concurring opinion). The right 
to take steps by judicial means not only to have the 
schools administered by valid methods but also to have 
them administered by those who may validly do so, pertains 
to children who under public law attend the schools, and 
their parents and guardians. The views of the commenta- 
tors are not uniform, but we think the better view supports 
our position in the ieee ae of this case. Compare 
Davis, '"'Judicial Control of Administrative Action': A 
Review, '' 66 Colum.L.Rev. 635, 659-66 (1966) and Jaffe, 
"Standing To Secure Judicial Review: Public Actions," 74 
Harv.L.Rev. 1265, 1310 (1961), with Jaffe, Judicial Control 
of Administration Action, 459-500 (1965). And see Hart 
and Wechsler, The Federal Courts and the Federal System 
174-75 (1953). 

Il. 

On the remaining question before us we hold, first, 
that under Article I, § 8, cl. 17, Aegan Constitution, 
Congress was empowered to enact Section 31-101 of the Code, 
requiring the members of the Board of Education to be 
appointed by the judges of the United States District Court 
for the District of Columbia. The constitutional provision 
referred to provides: 

The Congress shall have Power ... To exercise 

exclusive Legislation in all Cases whatsoever, 

over such District (not exceeding ten Miles square) 

as may, by Cession of Particular States, and the 

Acceptance of Congress, become the Seat of the Govern- 

ment of the United States .... 


As a consequence of this provision and of Article III of 
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the Constitution our District Court has a dual charac- 


ter. It shares the judicial power of the United States as a 
51, 
District Court established under Article III. But it also 


has the powers conferred upon it in the exercise by Congress 
of its plenary legislative power over the District of Colum- 
bia. This dual character, with its combination of powers 
stemming from both Article I and Article III, is described 
in O'Donoghue v. United States, 289 U.S. 516, 545-46: 


In dealing with the District, Congress possesses 

the powers which belong to it in respect of terri- 
tory within a state, and also the powers of a State. 
Keller v. Potomac Elec. Co., 261 U.S. 428, 442-443. 
"In other words,” this court there said, "it pos- 
sesses a dual authority over the District and may 
clothe the courts of the District not only with the 
jurisdiction and powers of federal courts in the 
several States but with such authority as a State may 
confer on her courts ... . Subject to the guaran- 
ties of personal liberty in the amendments and in 
the original Constitution, Congress has a much power 
to vest courts of the District with a variety of 
jurisdiction and powers as a state legislature has 
in conferring jurisdiction o its courts. In 
Prentis v. Atlantic Coast Line Co., supra, we held 
that when ‘a state constitution sees fit to unite 
legislative and judicial powers in a single hand, 
there is nothing to hinder so far as the Constitution 
of the United States is concerned.’ (211 U.S. 225.) 
Dreyer v. Illinois, 187 U.S. 71, 83, 84." 


3/ "The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish... . 
UsSsConstatarts f118§ 4261). 


4/ We use at this point the terminology sometimes used by 
the parties, as if the Code confers the appointing power 
upon the court. The Code, however, confers the power upon 
the ''judges."' The exercise of non-judicial functions by 
judges as individuals has not been uncommon. Examples 
readily come to mind and need not be detailed. See, e.g., 
Exec.Rep. No. 7, 80th Cong., lst Sess. 7-8 (1947). The 
examples which are there criticized do not include the 
functions placed upon our District Court judges by Section 
31-101 of our Code. We have more to say about this infra. 


5/ See 28 U.S.C. §§ 88, 132 (1964). 
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The dissent of Chief Justice Hughes, Mr. Justice Van 
Devanter and Mr. Justice Cardozo adds strength to the view 
of the majority concerning the Liar Gemeerrr may confer 
on the courts of the District. Their disagreement was with 
the view that the courts of the District of Columbia were 
not merely courts established, to quote the dissent, "under 
the broad authority conferred upon the Congress for the 
government of the District of Columbia by paragraph 17 of 


§ 8 of Article I." 289 U.S. at 552. They described this 


as a 


power complete in itself and derives nothing from 

§ 1 Article III. It is a power not less complete, 
but essentially the same as that which is conferred 
upon the Congress for the government of territories. 
. .. It is not a dual power in the sense that it 
is derived from two sources, that is, both from 
Article III and also from the constitutional provi- 
sion for the government of the District, but it is 
dual only in the sense that the latter provision 
confers an authority so broad that it enables the 
Congress to invest the courts of the District not 
only with jurisdiction and powers analogous of those 
of federal courts within the States but also with 
jurisdiction and powers analogous to those which 
States may vest in their own courts. 


289ml. S.gD ze 

While the dissenters considered that if the limita- 
tions with respect to tenure and compensation which attached 
to Article III courts were applicable to our local courts 
of general jurisdiction this would prevent attaching to 
the latter powers of an administrative sort, this in no 
way detracts from their view of the broad powers conferrabl 


6/ 
by Congress upon our courts under Article I. Moreover, 


6/ The courts of this District involved in O'Donoghue were 
the Supreme Court of the District of Columbia, predecessor 
of the United States District Court, and the Court of 
Appeals of the District of Columbia, predecessor of the 
United States Court of Appeals for the District of Columbia 
Circuit. 
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the view of the dissenters that Article LII courts could 
not be vested with administrative responsibilities does 
not indicate that they would hold invalid such appointive 
power as is vested in the judges by Section 31-101 of our 
Code, especially in light of the appointive power which 
may be conferred upon Article III courts under Article II, 
§ 2, cl. 2 of the Constitution, discussed in Part III of 
this opinion. 

Again, in National Mut. Ins. Co. v. Tidewater Transfer 
Co.) 337 U.S 235825, (590-92 it is said: 


It has long been held that Congress may clothe 
District of Columbia courts not only with the 
jurisdiction and powers of federal courts in 
the several states, but with such authority as 
a state may confer on her courts. 

k* * & * * 

It is too late to hold that judicial functions 
incidental to Art. I powers of Congress cannot be 
conferred on courts existing under Art. III, for 
it has been done with this Court's approval. 
O'Donoghue v. United States, 289 U.S. 516. In 
that case it was held that, although District of 
Columbia courts are Art. III courts, they can 
also exercise judicial power conferred by Congress 
pursuant to Art. I. The fact that District of 
Columbia courts, as local courts, can also be 
given administrative or legislative functions 
which other Art. III courts cannot exercise, does 
but emphasize the fact that, although the latter 
are limited to the exercise of judicial power, 
it may constitutionally be received from either 
Art. III or Art. I, and that congressional power 
over the District, flowing from Art. I, is plenary 
in every respect. 


The foregoing is from the opinion of Mr. Justice 
Jackson, who announced the judgment of the Court and 
was joined in his opinion by Mr. Justice Black and Mr. 
Justice Burton. While there was no opinion which had the 
adherence of a majority of the Court, the correctness of 


of O'Donoghue v. United States, supra, is unquestioned by 
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the concurring and dissenting Justices. See 337 U.S. at 
608-09, 638-40. Mr. Justice Rutledge, writing the con- 
curring opinion for himself and Mr. Justice Murphy, could 
not join in the view that conferment by Article I of 
plenary powers to legislate for the District enabled 
Congress to extend to citizens of the District the right to 
invoke in nonfederal or diversity cases the jurisdiction of 
District Courts throughout the nation. He said: 

I think that the Article III courts in the several 

states cannot be vested, by virtue of other provi- 

sions of the Constitution, with powers specifically 

denied them by the terms of Article III. 
337°UsS.5 0072 

He then turned to the argument to the contrary based 
upon O'Donoghue, and said: 

With the merits of the O'Donoghue decision in holding 

that Article III barred salary reductions for judges 

of the courts in question, we are not presently con- 

cerned. Suffice it to point out that the express 

language of the O'Donoghue decision negatives the view 

that federal courts in the several states share this 

hybrid heritage: ". . . Congress derives from the Dis- 

trict clause distinct powers in respect of the constitu- 

tional courts of the District which Congress does not 

possess in respect of such courts outside the District." 
337 U.S. at 608-09. 

The dissenting opinion of Chief Justice Vinson, with 
whom Mr. Justice Douglas joined, makes clear that the diffi- 
culty confronting the Court in Tidewater was the enlargement 
by Congress through Article I of the judicial jurisdiction 
over cases or controversies of Article III courts not lo- 
cated in the District of Columbia. This difficulty does not 
accompany the conferment by Congress through Article I of an 
appointing power upon the judges of our District Court. In 


its reference to O'Donoghue, the Chief Justice's opinion 


states: 
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Two separate but related points concerning the 
case should be emphasized. The first is that 
Since the District of Columbia courts may be 
given nonjudicial duties, Butterworth v. Hoe, 
112 U.S. 50 (1884); Baldwin Co. v. Howard Co., 
| 256 U.S. 35 (1921); Keller v. Potomac Electric 
Co., supra, [261 U.S. 428 (1923)] reliance upon 
that case to support the Act now under considera- 
tion is incompatible with the position that con- 

Sstitutional courts may only decide "'cases" and 

"controversies" of a judicial nature. The second 

is that the rationale of the O'Donoghue case is, 

by its terms, limited to courts of the District. 

337 U.S. at 638-39. And it was this concern for the limi- 
tation of the Article III "judicial power" to "cases" or 
"controversies" that, as it seems to us, was at the roots 
of the separate dissent of Mr. Justice Frankfurter, in 
which Mr. Justice Reed joined. 337 U.S. at 646-55. It 
should here be interpolated that the statute now before us 
does not attempt to confer a jurisdiction such as was in- 
volved in Tidewater. It lodges only a specific power of 
appointment in the judges. None of the various views ex- 
pressed in Tidewater, particularly in reference to 
O'Donoghue, left any cloud on the power of Congress under 
Article I to authorize the judges of our District Court to 
exercise the power conferred upon them by Section 31-101. 
On the contrary. 

Its plenary legislative power over the District ac- 
cordingly enables Congress to place upon the District Court, 
or, as here, its judges, responsibilities which may be 
beyond the competence of other Article III courts and which 
are comparable to the responsibilities a State may confer 


on her courts. 


As stated by Mr. Justice Douglas, with the concurrence 


of Mr. Justice Black, in his dissenting opinion in Glidden 
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Co. v. Zdanok, 370 U.S. 530, 590 n. 1, in a respect con- 
sistent with the majority opinion in that case: 


The District Court of the District of Columbia, 
like the "inferior courts" established by Congress 
under Art. III, § 1, of the Constitution, is an 
Article III court (O'Donoghue v. United States, 289 
U.S. 516), even though it possesses powers that 
Article III courts could not exercise. Congress, 
acting under its plenary power granted by Art. BE 
§ 8, to legislate for the District of Columbia, has 
from time to time vested in the courts of the District 
administrative and even legislative powers. See, 
e-g-, Keller v. Potomac Electric Co., 261 U.S. 428, 
440-443 (review of rate making); Postum Cereal Co. 

v. California Fig Nut Co., 272 U.S. 693, 698-701 
(patent and trademark appeals); Federal Radio Comm'n 
v. General Electric Co., 281 U.S. 464, 467-468 

(review of radio station licensing; cf. Radio Comm'n 
v. Nelson Bros. Co., 289 U.S. 266, 274-278). Congress 
has also authorized District Court judges to appoint 
members of the Board of Education. D.C. Code § 31- 
101. 


We set forth in the margin iiiterrst tere of the scope 
of appointive authority conferred by the States on their 
courts and approved, from which it appears by the over- 
whelming weight of decision that such appointive power as 


is involved in Section 31-101 of our Code may be validly 
7/ 
conferred by the States upon their courts. It follows 


that Section 31-101 of our Code is a valid exercise of the 


7/ State ex rel. Buttz v. Marion Circuit Court, 225 Ind. 
7, 72 N.E.2d 225 (1947) (registration board); Newton v. 
Edwards, 203 Ark. 18, 155 S.W.2d 591 (1941) (tax collectors); 
State ex rel. School City of South Bend v. Thom son, 211 
Ind. 267, 6 N.E.2d 710 (1937) (board of tax adjustment; 
People ex rel Rusch v. White, 334 I1l. 465, 166 N.E. 100 
(1929) (election boards, Judges and clerks); Elliott v. 
McCrea, 23 Idaho 524, 130 P. 785 (1913) (drainage commis- 
Sioners); Minsinger v. Rau, 236 Pa. 327, 84 A. 902 (1912) 
(board of public education); People v. Evans, 247 I11l. 547, 
93 N.E. 388 (1910) (examining boards); City of Indianapolis 
v. State ex rel. Barnett, 172 Ind. 472, 132 N.E. 165 (1909) 
(appraisers); Ross v. Board of Chosen Freeholders of Essex 
County, 69 N.J.Law 291, 55 A. 310 (1903) (park commission- 
ers); Citizens' Sav. Bank v. Town of Greenburgh, 173 N.Y. 
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legislative authority of Congress over this District san 

| authority commensurate with that which "a State may confer 
on her courts." O'Donoghue v. United States, supra at 
545-46; National Mut. Ins. Co. v. Tidewater, supra at 590. 
Indeed, the special character of the District of Columbia, 
which has neither a local legislative body nor an elected 
local executive, argues for even greater discretion in 
Congress than is possessed by the States. That this may 
result in placing upon our District Court judges duties 
which other Article III courts may not perform would seem 


to be settled. 


i. cont'd 

215, 65 N.E. 978 (1903) (road commissioners); Cahill v. 
Perrine, 105 Ky. 531, 49 S.W. 344, 50 S.wW. 19 (1899) 
(guards); City of Terre Haute v. Evansville & T.H.R. Co., 
149 Ind. 174, 46 N.E. 77 (1897) (city commissioners) ; Fox 
v- McDonald, 101 Ala. 51, 13 So. 416 (1893) (board of 
police commissioners); State v. Mounts, 36 W. Va. 179, 14 
S-E. 407, 15 L.R.A. 243 (1891) (jury commissioners) ; 

Staude v. Board of Election Commissioners, 61 Cal. 313 (1882 
(en banc) (board of police commissioners); Russell v. Coole 
69 Ga. 215 (1882) (board of registration and election 
managers); Hoke v. Field, 10 Bush 144, 19 Am. R. 58 (Ky. 
1874) (tax collector); Johnson v. De Hart, 9 Bust 640 (Ky. 
1873) (school commissioners) . Cf., In re Dexter-Greenfield 
Drainage District, 21 N.M. 286, 154 P. 382 (1915) (drainage 
commissioners); Walker v. Cincinnati, 21 Ohio St. 14, 

8 am. Rep. 24 (1871) (trustees for railroad): And see 1 
Cooley, Constitutional Limitations 213-21 (8th ed. 1927) 
and cases cited there. Contra, State ex rel. Young v. 
Brill, 100 Minn. 499, 111 N.W. 294, 639, 10 Ann. Cas. 425 
(1907) (county board of control). 
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the legislature of the State had vested the appointive 
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When first proposed in 1906 there was a debate in 
Congress as to the constitutionality of conferring upon the 
judges authority to appoint the menbere of the Board of 
Education; but the question was then resolved by Congress 


as we resolve it now when the long-standing provision is 
8/ 
challenged for the first time in the courts. Special 


reference was made to the Philadelphia plan, under which 


authority in a local court as follows: 


The controllers of the public schools of the 
first school district of Pennsylvania shall hereafter 
be appointed as follows, viz.: It shall be the duty 
of the judges of the court of common pleas for the 
city and county of Philadelphia, * * * on or before 
the first day of December in each year, * * * to 
appoint [fourteen] citizens of said district to serve 


87 In the 59th Congress there were eight bills introduced in 
the House offering different plans for the reorganization of 
the school system of the District of Columbia. Extensive 
hearings were held. Hearings on the Several School Bills 
Relating to the Reorganization of the Schools of the Distric 
of Columbia Before a Subcommittee of the House Committee on 
the District of Columbia, 59th Cong., Ist Sess. 1906). The 
House committee reported a bill, H.R. 18442, in which the 
Board of Education was to be appointed by the D.C. Commis- 
Sioners. H.R.Rep. No. 3395, 59th Cong., lst Sess. (1906). 
On the floor Congressman Foster of Vermont offered an amend- 
ment to have the District Court (then the Supreme Court of 
the District of Columbia) appoint the School Board. 40 
Cong. Rec. 5754 (1906). This was modeled after the plan 
adopted in Philadelphia. General debate ensued. Id. at 
9754-63. Some felt the Commissioners should retain the 
power, and it was also suggested that popular election would 
be best. Some would have given the power of appointment 

to the President, the Secretary of the Interior, or the 
Commissioner of Education. 

The debate focused on whether appointment by the court 
was a proper allocation of functions within a municipal 
corporation. The proponents said it was and cited 
Philadelphia as an example of a municipal corporation which 
had adopted this plan and used it well. The opposition 
advanced a variety of reasons based on preferences for 
other alternatives. There was objection also that it would 
be a "bad precedent," and would violate the Separation of 
powers. The amendment was adopted by the overwhelming vote 
of 113 to 38, Id. at 5763, and the plan thus initiated has 
since been retained by Congress. And see note 13, infra. 
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as controllers of the public schools of said district 
for the term of three years... 


PasmactuO@sAprily > l86/59P.L. 3779. § 1. as amended, Pa. 
Act of May 25, 1874, P.L. 228. Congress was impressed by 
the success of this state procedure, which had been in 
effect more than thirty years. The similar policy adopted 
by Congress in the enactment of Section 31-101 we think 


finds its validity in Article I of the Constitution. 


III. 

We could rest alone upon Article I, but Section 31-101 
gains support also from Article II, § 2, cl. 2, of the 
Constitution. After providing that the President "shall 
nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Ministers 
and Consuls, Judges of the supreme Court, and all other 
Officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be estab- 
lished by Law," clause 2 concludes with this sad rps cee 

but the Congress may by Law veceache Appointment 

of such inferior Officers, as they think proper, 

in the President alone, in the Courts of Law, or 

in the Heads of Departments. 

This was a deliberate decision by the Framers to enable 
Congress in its wisdom to authorize ''the Courts of Law" to 
share with the executive the appointing power of federal 
officers. 

9/ See Madison's Notes on the Federal Convention in 


Documents Illustrative of the Formation of the United 
States 682-83, 684, 733 (Tansill ed. 1927). 
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Mr. Justice Story approved the provision in his 
Commentaries: 


The propriety of this discretionary power in 
Congress, to some extent, cannot well be | 
questioned. If any discretion should be 
allowed, its limits could hardly admit of 
being exactly defined; and it might fairly 

be left to Congress to act according to the 
lights of experience. It is difficult to 
foresee or to provide for all the combinations 
of circumstances which might vary the right to 
appoint in such cases. In one age the appoint- 
ment might be most proper in the President; and 
in another age, in a department.10/ 


2 Story, Commentaries on the Constitution of the United 
States 360-62 (5th ed. 1891). And see generally, United 
States v. Solomon, 216 F. Supp. 835, 838-43 (S.D.N.Y.), 
for a contemporary discussion of the allocation of the 
power of appointment among the three branches. 


Read literally, Article II, § 2, cl. 2, sustains the 
11/ 
validity of Section 31-101. =— ‘The contention is made, 


10/ Story's use of the word "department" includes ''the 
Courts of Law'' which were placed on the same footing as 
"the President alone" and "the Heads of Departments." 

And see O'Donoghue v. United States, supra at 530: "The 
Constitution, in distributing the powers of government, 
creates three distinct and separate departments -- the 
legislative, the executive, and the judicial.'' And see 
the same usage of "department" in Matter of Hennen, 38 
U.S. (13 Pet.) 230, 257-58 (quoted infra), and in Ex parte 
Siebold, 100 U.S. 371, 397 (quoted infra). 


11/ Plaintiffs assert that the word "alone'' followed by a 
dash, and then "in the Courts of Law, or in the Heads of 
Departments,'' as appears in George Mason's Notes on the 
Constitution, at 4 Farrand, Records of the Federal Conven- 
tion of 1787 60 (1937), suggests a pyramid that would 
allow the President to appoint in either the executive 
departments or the judiciary but would confine the appoint- 
ing power of the "Courts of Law'' and the "Heads of Depart- 
ments'' to their respective spheres. The Constitution in 
its final form has "alone" followed by a comma, not a dash, 
so that if significance is to be attached to the punctua- 
tion it would seem to strengthen the view that the three 
departments are on a par one with the other, subject 
only to the discretion of Congress. And see Ex parte 
Siebold, 100 U.S. 371. 
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12/ 
however, that the provision is not to be read literally, 


that In the Matter of Hennen, 38 U.S. (13 Pet.) 230, the 


Supreme Court construed the appointive power of ''the Courts 
of Law'' to include only officers related in some manner to 
the judicial function. In Hennen the United States Dis- 
trict Court for the Eastern District of Louisiana had 


appointed a clerk of court. The language of the Court 


relied upon by plaintiffs is the following: 


The appointing power here designated, [Article II, 
§ 2] in the latter part of the section, was, no 
doubt, intended to be exercised by the department 
of the government to which the officer to be ap- 
pointed most appropriately belonged. The appoint- 
ment of clerks of courts properly belongs to the 
courts of law; and that a clerk is one of the 
inferior officers contemplated by this provision 
in the constitution cannot be questioned. 


38 U.S. (13 Pet.) at 257-58. 

This statement was not a decision by the Court that 
Congress could confer upon "the Courts of Law" the power 
to appoint only officers concerned with the administration 
of justice. Ex parte Siebold, 100 U.S. 371, explicitly 
refutes such an interpretation of Hennen. In Siebold the 
question was whether Congress could constitutionally confer 


upon the United States Circuit Court of that period (1879) 


127 Of course in reading the Article literally we neces- 
Sarily presuppose that it refers only to the federal 
establishment, but we do not construe "such inferior 
Officers, as they [the Congress] think proper" as identical 
with "Officers of the United States." United States v. 
Germaine, 99 U.S. 508, 509-10. 

If a clerk of court is an "inferior Officer" within 
the meaning of Article II, § 2, cl. 2, it is difficult to 
exclude from this category members of the Board of Educa- 


tion, a body created by Act of Congress. 
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authority to appoint supervisors of a congressional elec- 

tion. It was contended Congress could not do so since the 
duties of the supervisors were entirely executive in char- 
acter. The Court answered: 


It is no doubt usual and proper to vest the 
appointment of inferior officers in that de- 
partment of the government, executive or 
judicial, or in that particular executive 
department to which the duties of such offi- 
cers appertain. But there is no absolute 
requirement to this effect in the Constitution; 
and, if there were, it would be difficult in 
many cases to determine to which department 

an office properly belonged. .. . 


[A]s the Constitution Stands, the selection 
of the appointing power, as between the func- 
tionaries named, is a matter resting in the 
discretion of Congress. And, looking at the 
subject in a practical light, it is perhaps 
better that it should rest there, than that 
the country should be harassed by the endless 
controversies to which a more specific direction 
on this subject might have given rise. The 
observation in the case of Hennen, to which 
reference is made (13 Pet. 258), that the ap- 
pointing power in the clause referred to "was 
no doubt intended to be exercised by the depart- 
ment of the government to which the official to 
be appointed most appropriately belonged," was 
not intended to define the constitutional power 
of Congress in this regard, but rather to ex- 
press the law or rule by which it should be 
governed. The cases in which the courts have 
declined to exercise certain duties imposed by 
Congress, stand upon a different consideration 
from that which applies in the present case. 

The law of 1792, which required the circuit courts 
to examine claims to revolutionary pensions, and 
the law of 1849, authorizing the district judge 
of Florida to examine and adjudicate upon claims 
for injuries suffered by the inhabitants of 
Florida from the American army in 1812, were 
rightfully held to impose upon the courts powers 
not judicial, and were, therefore, void. But 

the duty to appoint inferior officers, when 
required thereto by law, is a constitutional duty 
of the courts; and in the present case there is 
no such incongruity in the duty required as to 
excuse the courts from its performance, or to 
render their acts void. 


100 UES at 397-98. 
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The court was authorized by the statute upheld in 
Siebold only to appoint the supervisors, not in any way 
to perform the function of supervision. So, too, in the 


present case, the District Judges are authorized by 
13/ 
Section 31-101 to appoint the members of the Board, | 
14/ 
not to administer the schools. And see Russell v. Cooley, 


69 Ga. 215. 

In Glidden v. Zdanok, 370 U.S. 530, five of the 
seven Justices participating in the decision noted that 
the judges of our District Court selected the members of 


the Board of Education. The validity of this, though not 


13/ In 1957, Congress added Section 31-101(b) to allow the 
Judges to remove a member of the Board after a public hear- 
ing on a complaint filed by the United States Attorney, 

or one of his assistants, "for adequate cause affecting 
his character and efficiency as a board member." This 
provision was added so that there would be some provision 
for removal. It was deemed most proper to vest this power 
in the body which appointed the member. H.R. Rep- No. 305, 
85th Cong., lst Sess. (1957); S.Re. No. 330, 85th Cong., 
lst Sess. (1957). It has been generally accepted that 
such power of removal is incidental to the power of ap- 
pointment. Accord, e.g., In the Matter of Henmen, supra 
at 259-60. . 

By its 1957 amendment of Section 31-101 Congress re- 
affirmed the action originally taken in 1906, imposing 
upon the judges the duty of appointing the members of 
the Board. 


14/ Were the judges authorized to administer the schools, 
even though our District Court is an Article I as well as 
an Article III court, there would have been '"'such in- 
congruity in the duty required as to excuse the courts 
from its performance ,or to render their acts void." Ex 
parte Siebold, supra at 398. "The law of 1792" referred 
to in Siebold would have required the circuit court to 
examine claims to revolutionary war pensions; and the law 
of 1849, also referred to in Siebold, attempted to au- 
thorize the District Judge of Florida to examine and ad- 
judicate claims for injuries suffered by the inhabitants 
of Florida at the hands of the American army in 1812. Such 
functions, the Court said, were "rightfully" held uncon- 
stitutional. They sought to place upon the courts adjudi- 
catory or decisional responsibilities in matters which 
were not "cases" or "controversies," to which the adjudi- 
catory or decisional power of courts established under 


Article III is limited. 
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in issue in the case, which involved the status of the 

| Court of Claims and the Court of Customs and Patent Appeals, 
was not questioned. In the opinion of Mr. Justice Harlan, 
in which Mr. Justice Brennan and Mr. Justice Stewart 

joined, Article II, § 2, is referred to as the probable 
source of Section 31-101, and Ex parte Siebold, 100 U.S. 

at 397-398 is cited. 370 U.S. at 581 n.54. And see the 
dissenting opinion of Mr. Justice Douglas, in which Mr. 
Justice Black joined, 370 U.S. at 590 n.1, referred to 

in Part II, supra, of this opinion. 

We are cited to no case, and we have found none, which 
holdsinvalid an Act of Congress conferring appointive 
power upon a court or the judges of a court. In a number 
of instances the power has been conferred in this juris- 
diction. This is not conclusive on the issue of validity, 
but it demonstrates the deep-seated congressional view of 
the constitutional issue; and this is entitled to weight 
when the issue is before the courts. Our District Court 
has been authorized by Congress to peneite Jury Commission- 
ers, D.C. Code § 11-1401, assumed to be valid in Collazo 
v. United States, 90 U.S. App. D.C. 241, 250, 196 F.2d 573, 
582, cert. denied, 343 U.S. 968; and to appoint The 
Register of Wills, D.C. Code § 19-401. Its judges are au- 
thorized to appoint members of the District of Columbia 
Mental Health Commission, D.C. Code § 12-308. And our 
District Court, along with all other District Courts, is 
authorized to appoint and remove United States Commission- 


ers, 28 U.S.C. § 631; and to appoint interim United States 
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Attorneys, 28 U.S.C. § 506, United States v. Solomon ,supm; , 
and interim United States Marshals, 28 U.S.C. § 545. Au- 
thority is conferred upon the several Chief Judges of the 
Courts of the District to appoint the Board of Trustees of 
the Legal Aid Agency, D.C. Code § 22204. 

The above mentioned officials, appointed by the courts 
as prescribed by Congress, may be thought to be concerned 
with the administration of justice. Even if this were al- 
together correct, it does not follow that Congress is so 
constrained in resorting for help to a court or its judges. 
Though the policy followed by Congress is indicated by the 
use it makes of its authority, Article II is couched in 
terms of discretion; and Congress has not considered it can 
empower judges to appoint only officers concerned with the 
administration of justice, as witness Section 31-101 it- 
self, enacted sixty years ago, retained ever since, and 
legislatively reaffirmed in 1957, note 13, supra. That 
Congress has not construed its power so narrowly is further 
demonstrated by the legislation approved in Ex parte 

/ 
Siebold, supra at 397-98. Moreover, the national legisla- 
tive body has itself exercised appointive power in respects 
removed from the legislative function. Section 24 of the 
Act of 1871, 16 Stat. 419; Section 2-201, D.C. Code; and 
Section 2-1702, D.C. Code. It is interesting to note also 
that Congress by D.C. Code § 23-401 has empowered the Chief 
Judge of the District Court to perform in extradition cases 
157 The validity of these appointive powers of course 


finds support not only in Article II, but also, in the 
local instances, in the Article I plenary authority of 


Congress to legislate for the district of Columbia. 
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a function like that ordinarily performed by the governor 
By: a state. The limitation which is referred to in Siebold 
is not an affirmative requirement that the duty of the 
officer be related to the administration of justice. It 
is a negative requirement that the duty may not have "such 
incongruity" with the judicial function as would void the 
power sought to be conferred. And when the Supreme Court 
suggested this test in Siebold it was concerned with an 
Article III court, whereas our judges may be clothed with 
broader powers through Article I. The "Sncongruity" limi- 
tation is a safeguard, should one be needed, to protect 
the governmental structure from legislative abuse. However, 
we suggest that it should be temperately used by the judi- 
ciary in passing upon the exercise by Congress of its 
legislative authority with respect to the government of. 
the District of Columbia. For reasons more fully explained 
in Part IV of this opinion there is no disabling "incongruit 
here. The fact is that while the nature of an appointive 
power is executive, it has never been limited to the execu- 
tive department of the government. See, again, Ex parte 
Siebold, supra at 397, and the interesting discussion in the 
old case of Mayor v. State, 15 Md. 376, 455-461. The matter 
is stated as follows in United States v. Cooper, 20 D.C. (9 
Mackey) 104, 122: 

. . . the power of appointment to office is not a4 

function so intrinsically executive that it neces- 

sarily belongs to that department, although its 

nature is executive, whether it be exercised by a 


Court or by the Legislature or by the President. 
Baltimore vs. Police Board, 15 Md. 455. 
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The court in Cooper also refers to Story's views of the 
doctrine of separation, that it was to be understood "in 
a limited sense." 

There is no constitutional principle that federal 
judges may not engage officially in nonjudicial duties. 
There is the constitutional principle that Article III 
courts may not engage in adjudicatory or decisional func- 
tions except in those "cases" and "controversies" referred 
to in Article III. The first Chief Justice of the United 
States illustrated the distinction. He led the Court in 
declining to give advisory opinions to President Washington; 
but a few years later when still Chief Justice he saw no 
constitutional objection to becoming the American negoti- 
ator with England of the important Jay treaty which bears 
his name. This was not without controversy, albeit in 
good part politically motivated. The Jay experience is 
mentioned simply as an outstanding illustration of the 
difference between functions which may not be required of 
Article III courts or their judges and functions of a 
nonjudicial character which are not barred by the 
Constitution. 

There are several limitations upon the duties which 
judges may be called upon to perform, aside from the 
"cases' or "controversies" limitation above referred to. 
There is a limitation based upon policy or propriety; 
there is also the limitation of "incongruity" referred to 
in Ex parte Siebold; and there is the constitutional 


limitation that the function be consistent with the 
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"guaranties of personal liberty" referred to in O'Donoghue; 
but there is no constitutional limitation based simply © 
upon the function being "non-judicial."" In the present 
case the policy decision. has been made by Congress. The 
"incongruity' problem is solved for the District of 
Columbia in the present case by the express grant to Congress 
of power to invest even Article III courts with authority 
to appoint "inferior Officers"; for whatever the scope of 
this power for other Article III courts, it plainly permits 
our District Court judges, clothed also with authority 
stemming from legislation under Article I, to accept the 
duties imposed by Section 31-101. And there is no invasion 
of the "guaranties of personal liberty" referred to in 
O'Donoghue--a subject we shall advert to more fully in 
discussing the due process issue. 

The doctrine of separation of powers, though essential 
to the nature of our constitutional system, is not set forth 
explicitly in the Constitution, as it is in the constitutions 
of some of the states. It is implied in the federal system. 
Largely for this reason its boundaries are not rigid or 
clearly ascertainable in all situations. See Ex parte 
Siebold, supra at 397. To the extent the doctrine applies 
to the government of the District of Columbia it must take 
account of the plenary power of Congress to legislate for 


the seat of the national government. In the nation at 
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large, by the express terms of Article 2S 2en cl 2) tthe 
Gounne of Law'' may be authorized by Congress to make - 
federal appointments which otherwise would be made by the 
Executive, or in some instances perhaps by Congress. Since 
a substantial appointive power in the courts is thus ex- 
plicitly authorized, even if its boundaries are not clear, 
it would seem necessarily to follow that the power conferred 
by Congress upon our District Court judges by Section 31-101, 
in the exercise of the fullest possible congressional power, 
does no violence to the Separation doctrine. 

Moreover, a matter otherwise within the competence of 
a court or judge is not removed Saati 7: some political 
controversy growing out of its exercise, _ and an occa- 
Sional and perhaps exaggerated public complaint by one or 
two judges who find participation burdensome, is not a 
constitutional barrier, nor, indeed, can it be said to have 
been so intended. Nor can the validity of an appointing 
power be denied because an appointee in carrying out his 
own separate functions may become involved in controversy. 
The members of the Board may be held accountable under the 


law for the manner in which they perform their duties. 


IV. 
We now ciscuss further the cue process issue, although 


plaintiffs do not rely heavily upon this, and it was not 


167 This of course is so notwithstanding there may be 
rivalry, even a sort of political rivalry, as to who should 
be appointed. ‘this may be said of the appointment of our 
Clerk, for example, or, in case of a vacancy, the appointment 
of the United States Attorney by the District Court, or the 
United States Marshal, or members of the Mental Health Com- 


mission. 
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referred to by Judge Wright in his opinion justifying his 
request for a three-judge court to consider the constitu- 
tional validity of Section 31-101. See Hobson v. Hansen, 
Supra. The constitutional authority for the legislation, 
whether Article I alone or considered with Article II, is 
very persuasive, if not dispositive, on the due process 
issue. The contention is made, however, as we understand 
it, that the appointive power conferred upon the judges is 
violative of due process of law because litigation may 
arise before the District Court over the manner in which 
the Board administers the schools. 

Initially we treat this problem as though the ap- 
pointive power which may be exercised by "the Courts of 
Law'' pursuant to Article II of the Constitution is limited, 
as plaintiffs contend, to inferior officers associated with 
the judicial piers ig It has never been suggested 
and can hardly be contended that anyone is deprived of life, 
liberty, or property without due process of law merely 
because the official conduct of such an appointed officer 
might be questioned in a case or controversy in the court 
which appointed him. Congress does not violate the Due 
Process Clause by authorizing a District Court to appoint 
a clerk or deputy clerk of court, or an interim marshal or 
United States attorney, or members of the Mental Health 
Commission, or referees, or court reporters, notwithstand- 
ing their official conduct might become involved in 
17] See Collins v. United States, 14 Ct.Cl. 568 (1878), 


decided before the decision of the Supreme Court in 
Siebold, supra. 
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litigation before the appointing court. If this invali- 


dated legislation authorizing the courts to make such ap- 


pointments, it would seem to follow, a fortiori, thatee 
judge could not pass upon a case which challenged the 
official action of the official who appointed him--so to 
hold would cause a substantial part of our governmental 
structures to collapse. 

A judge who has a substantial interest in or one of 
several specified personal connections with a case, must 
disqualify himself. 28 U.S.C. § 455. And if a litigant 
feels that a judge would have a personal bias or prejudice, 
he may have the judge disqualified by filing a "sufficient 
affidavit." 28 U.S.C. § 144. But the possibility of such 
instances arising does not affect the validity of Section 

18/ 
31-101. 

If Article II permits Congress to empower "the Courts 
of Law'' to appoint officers whose official functions are 
not associated with the courts--a construction which is in 
harmony with Congress' plenary power to legislate for the 
District under Article I--then the dueperotece contention 
becomes even more tenuous. The administration of the schools 
is totally removed from the operation of our District 
Court. If in a case involving the action of a clerk of 
court, or members of the Mental Health Commission, oran 
interim United States attorney, as examples, a litigant is 
not deprived of due process by legislation authorizing the 
187 In neither of the Supreme Court cases, Henmen and Siebold 
involving the validity of congressional authority for judges 
to appoint an official, was there any question of inability, 


on due process grounds, of the app@inting judge to pass upon 
the validity of the action of the appointee after appointment 
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court or judges to appoint those officials, a fortiori 


there is no violation of due process by legislation empower- 


ing the court or judges to appoint members of the Board of 


Education whose duties are more remote from the court than 


those of the officials referred to. The due process con- 


tention of course gains no weight when it is remembered 


that the plenary legislative power of Congress over this 


District conferred by Article I is alone sufficient basis 


for Section 31-101. 


were 


U.S. 


The applicable principles on the issue of due process 
Stated by the Supreme Court in In re Murchison, 349 
133, 136, as follows: 


A fair trial in a fair tribunal is a basic 
requirement of due process. Fairness of course 
requires an absence of actual bias in the trial 
of cases. But our system of law has always en- 
deavored to prevent even the probability of un- 
fairness. To this end no man can be a judge in 
his own case and no man is permitted to try cases 
where he has an interest in the outcome. That 
interest cannot be defined with precision. Cir- 
cumstances and relationships must be considered. 
This Court has said, however, that "every pro- 
cedure which would offer a possible temptation 
to the average man as a judge .. . not to hold 
the balance nice, clear and true between the 
State and the accused, denies the latter due 
process of law." Tumey v. Ohio, 273 U.S. 510, 
532. Such a stringent rule may sometimes bar 
trial by judges who have no actual bias and who 
would do their very best to weigh the scales of 
justice equally between contending parties. But 
to perform its high function in the best way 
"justice must satisfy the appearance of justice." 


Offutt v. United States, 348 U.S. 11, 14. 


In Murchison a judge had conducted contempt proceedings 


against two persons for having refused to answer questions 


the judge had put to them as witnesses in a "one man grand 


jury'' which the same judge had conducted under state law: 
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It would be very strange if our system of 

law permitted a judge to act aS a grand jury 

and then try the very persons accused as a 

result of his investigations. 

349 U.S. at 137. 

In Tumey v. Ohio, referred to in Murchison, the offi- 
cial authorized to act had a pecuniary interest in the 
outcome; and in Offutt v. United States the Court pointed 
out that the judge had become so "personally embroiled" 
with defense counsel in the actual trial of the case and 
displayed such personal animosity that the contempt con- 
viction by the judge had to be set aside, the matter to be 
tried by another judge. 

Plaintiffs cite Cooley on the due process issue as 
follows: 

[A] legislative act which should undertake to 

make a judge the arbiter in his own controversies 

would be void, because, though in form a provision 

for the exercise of judicial power, in substance 

it would be the creation of an arbitrary and ir- 

responsible authority, neither legislative, execu- 

tive, nor judicial, and wholly unknown to consti- 
tutional government. 
1 Cooley, Constitutional Limitations 356 (8th ed. 1927). 

As shown in 2 Cooley, op.cit. supra 870-71, the 
author had reference to a judge acting as such with re- 
spect to an estate of which he was executor, or in a case 
in which he has a pecuniary interest, or in which some 
personal right of his own was involved. 

Nothing comparable to the problems which arose in 
any of the above situations has arisen by virtue of the 


enactment of Section 31-101, or by reason of appointments 


made thereunder. Plaintiffs do not assert that the exist- 


ence of Section 31-101 and the fact of appointments 
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under it have resulted in any denial to them of a fair and 
eeereret tribunal in their present litigation. And in 

any future case which might involve the performance by 
“members of the Board of their duties we may not presume 
that denial of due process would occur by reason of Section 
31-101 and appointments made thereunder. Indeed, a judge 
before whom a case might come might have had nothing what- 
ever to do with the appointments when they were made. But 
this aside, and assuming otherwise, the official act of 
participating in the selection of Board members does not 

in and of itself preclude on due process grounds the 
ability of the judge to decide fairly the merits of liti- 
gation challenging the validity of the performance by a 
Board member of his duties as such. If in a particular case 
such a challenge were made its soundness on due process 
grounds would depend on the circumstances bearing thereon 
and not on the mere fact that the judge had performed the 
duty reposed upon him by Congress in Section 31-101. 

Public discussion from time to fine over the merits of 
appointees, or of those considered for appointment, may 
place the judges in an unenviable position, and increase 
the unwelcomeness of their responsibility. But this falls 
far short of necessitating a constitutional ruling that by 
appointing members of the Board the judges have deprived 
or will deprive any percents in the situation of plaintiffs 
of a fair and impartial tribunal. 

Time and circumstances may well argue now for a better 


plan; but this is a matter of legislative policy committed 
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to Congress. O'Donoghue v. United States, 289 U.S. at 553 
(opinion of Chief Justice Hughes, Mr. Justice Van Devanter 
and Mr. Justice Cardozo). As is well ete much considera- 
tion is being given by Congress and others to a new plan for 
the entire governmental structure of the national capital.- 
We are not to decide whether Congress has here acted 
wisely, but whether the judgment it has exercised resides 
within its competence.. In the absence of a fuller measure 
of self-government in this District, Congress reasonably 
could turn to men with those qualities Congress believed 
were probably possessed by independent judges, chosen by 
the President and confirmed in office by the Senate. The 
appeal for a better solution we think must also be to 


Congress, not to the Constitution. 


We are concerned in this opinion with an affirmative 
constitutional grant of governmental authority to Congress. 
The grant should not be narrowly construed. The Supreme 
Court has said its exercise is subject only ''to the 
guaranties of personal iibecty in the amendments and in 
the original Constitution."' O'Donoghue v. United States, 
supra at 545. None of these guaranties is infringed by 
Section 31-101, or by the exercise of the power therein 
conferred. Whether or not the schools are administered 
by members of the Board consistently with the guaranties 
of personal liberty is another matter, as it would be were 
the members of the Board required to be appointed or 


selected by some other method. 
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We cannot bring ourselves to the view that the exer- 
cise by the judges of their responsibility under Section 
31-101 deprives the District Court of the ability im- 
| partially to decide any statutory or constitutional issues 
presented by any litigant in connection with the performance 
by members of the Board of their responsibilities, or that 
if any judge feels unable to do so he or she will fail to 
step aside. 

We conclude that Section 31-101 finds constitutional 
validity (1) in the plenary legislative power with respect 
to the District of Columbia vested in Congress by Article I 
of the Constitution, (2) in the power vested in Congress by 
Article II of the Constitution, permitting the courts to 
appoint inferior A aid and, further, (3) in a com- 
bination of these two powers, that is, the Article II power 
of appointment, even if circumscribed when exercised by 
courts established only pursuant to Article III, is freed 


here of such restrictions by the plenary Article I 


197 Even were a restricted construction given to the 
Article II appointive power of "the Courts of Law" such a 
construction would not affect the plenary legislative power 
over this District vested in Congress by Article I. 

Congress could not confer upon a District Court in 
Maryland authority to appoint a school board for Maryland, 
for Congress has no authority to set up a Maryland school 
board. It has authority to create a school board in this 
District, and there are "courts" here upon which the ap- 
pointive power may be conferred under Article II, as well 
as under Article I. 
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legislative power of Congress with respect to the District 


of Columbia, and, thus freed, encompasses Section 31-101. 


The motion of plaintiffs for 


summary judgment is denied 
and the motion of defendant 


Judges to dismiss is granted 
as to Count 1 of the complaint. 


February 9, 1967 
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APPENDIX B 
DISSENTING OPINION 


WRIGHT, Circuit Judge, dissenting: The majority of this three- 
judge court has decided that 31 D, C, Code § 101 (1961) is sustained 
alternatively by the District clause of Article I and the appointments 
_provisions of Article II of the Constitution. I cannot agree. Ordin- 
arily, nullifying an Act of Congress as ener tutions? is a drastic 
venture. But the institutional considerations which persuade courts 
to show restraint when asked to intervene in the affairs of the other 
branches of ot ermment largely disappear when the statute under review 
is one assigning responsibilities to the judiciary; and all agree that 
a federal court's first duty is to auacd zealously against impairment 
of its own integrity as an institution. See Marbury v. Madison, 5 U.S. 
(1 Cranch) 137 (1803). The majority ignores these precepts. Today is 
the first time a Bee has ever held that Congress may impose on this 
or any other federal court a duty aS totally unrelated to the judicial 
function. And hard evidence verifies that § 101 poses a real threat 
to this court's integrity. 

I 

Actually, Article II, § 2, cl. 2, which, of coireetbapplics to all 
federal courts, has no immediate bearing on the question presented by 
this suit, since members of District of Columbia boards are not "offi- 
cers of the United States" within the sense of that Article. If they 
were, the modes of their appointment would be rigidly limited to the 
alternative courses charted in Article II. But present and past prac- 


tice are sprinkled with instances in which District officials have been 


(SS 
Article II, § 2, cl. 2 reads: 


'"'% * # and he (the President] shall nominate, and by and with 
the Advice and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the supreme Court, 
and all other Officers of the United States, whose Appointments 
are not herein otherwise provided for, and which shall be estab- 
lished by Law; but the Congress may by Law vest the Appointment 
of such inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments." 


"(AJ11 other Officers of the United States" is the apparent antecedent 
of "such inferior officers," the phrase in the passage at the end of 
the clause on which the court relies. 
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chosen by processes alien to Article tr.” The language of Article II 
has never been taken as straining toward comprehensive coverage, by 
traditional construction, ordinary minor federal employees—clerks, 
inspectors, even lawyers—are excluded from "officers,"' at least when 


3 And that language is hospitable to a distinction 


Congress is silent. 
between officers of the nation and of the nation's capital city. 

Because District of Columbia officials do not qualify as "officers 
of the United States," Article II cannot justify § 101. Nevertheless, 
if Article II does authorize federal courts generally, at Congress' be- 
hest, to appoint inferior federal officials in other than the judicial 
branch, it would seem unreasonable to hold that federal courts here have 
lesser powers with respect to the appointment of officers of local Dis- 


trict government. In this way, the court's expansive reading of Article 


II might influence the dimensions of Congress' power over federal courts 


in the District. I deal, therefore, with the court's construction of 


that Article. 

Article II unquestionably empowers Congress to confide in the 
courts control over the appointment of ancillary officials in the judi- 
cial branch. However, § 101 concerns a board of education, a body which 
the court concedes is "totally removed'' from the judiciary. If, as the 
court contends, Article II sustains § 101 quite. independently of Article 
I, it would equally validate the conferral of similar appointment powers 


upon federal district courts outside the District; hypothetically, these 


al 
E.g., 2 D. C. Code § 201 (1961) (two members of District Anatomical 

Board to be picked by Surgeons General of Army and Navy); § 1702 (chair- 
men of District committees in Senate and House to appoint one member of 
District Armory Board); Act of 1812, ch. 75, § 3, 2 Stat. 721, in D, ¢, 
Lode pp. xxix-xxxi (1961) (District mayor to be selected by board of — 
aldermen and board of common council); Act of 1802, ch. 53, § 2, 2 Stat, 
195, in D.C. Code pp. xxviii-xxix (1961) (public election of Bee coun- 
xl See District of Columbia v. John R. Thompson Co., 346 U.S. 100, 


104-110 (1953) (home rule constitutional). 


Gut oe Burnap v. United States, 252 U.S. 512 (1920), and United States 
ex rel. Crow v. Mitchell, 67 App.D.C. 61, 89 F.2d 805 (1937), with 
Ex parte Siebold, 100 U.S. (10 Otto) 371 (1880). 
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courts could be instructed to nominate the board of divectorenee a. local 
Community Action Agency or Project Head Start operating under Title II 

of the Economic OPPO Un EVEAT ERS 78 Stat. 516, 42 U.S.C. $§ 2781-2791 
(1964), as amended. In like manner the majority's logic would impel it : 
to affirm not only § 101 but a statute obliging a federal court of ap- 
peals, for example, to appoint board members of a federal administrative 
agency, or one fastening comparable appointive duties on the Supreme 
Court itself. 

The court must shoulder the burden of defending with convincing ar- 
guments a constitutional construction so instinctively hostile to Ameri- 
can constitutional tradition. In my judgment, its arguments fall very 
short of this mark. There is no problem, first, in escaping from the 
"literal" reading of Article II, for it is simply not true that Article 
II expresses any meaning quite so clear. Its language very naturally 
admits the common-sense reading that courts of law and the other listed 
offices were meant POpap ROLE only those officers "inferior" to them. 

This was the meaning recently attributed to "inferior" by a leading 
student of the Constitution. Corwin, The President: Office and Powers 
4787-1957 75-76 (4th ed. 1957). See also Collins v. United States, 14 
Ct.Cl. 568, 574 (1878). No one would dispute, for example, that Article 


II contemplates that Congress may permit a Secretary to appoint only his 


4mhe majority grants that Article II could not authorize Congress to 


assign courts tasks that are "incongruous" with the judicial function. 
But then it appears to decide that duties of appointment, as opposed to 
the administrative tasks committed to the appointees, never are "incon- 
gruous." In this connection it should be noted that § 101(b) provides 
for removal of school board members by the court, and under § 10l(a), of 
course, the appointees may or may not be reappointed. 


The court's opinion does not find or rely on any triviality in the 
stature or responsibilities of the Board of Education, the body whose 
members this court appoints under § 101. The general language of 
Article II renders such a distinction of dubious relevance. And the 
finding could not rightly be made in this case. Education is "perhaps 
the most important function of state and local governments," Brown v. 
Board of Education, 347 U.S. 483, 493 (1954); the power to control the 
character of the school board is a lever to affect the community pro- 
foundly. : 
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own assistants,~ not the personnel of any of the other executive depart- 


mene And the narrower reading harmonizes with the most apparent pur- 
pose of Article II: to let Congress clothe Secretaries and courts with 
‘the necessary authority for filling vacancies in their own staffs. 

To support its Article II position, the majority next relies on 
language in one Supreme Court opinion, Ex parte Siebold, 100 U.S. (10 
Otto) 371 (1880). In Matter of Hennen, 38 U.S. (13 Pet.) 230, 257-258 
(1839), the Court upheld the appointment by a district court of a clerk 
of court under Article II, saying that ''the appointing power * * * was 
no doubt intended to be exercised by the department of the government 
to which the officer to be appointed most appropriately belonged."' Sub- 
sequently, in Siebold, the Court approved a statutory arrangement requir- 
ing the appointment of federal election supervisors by the circuit 
courts. © The Court went on, however, to comment in somewhat puzzling 
language that Hennen had correctly expressed "the law or rule by which 
it [Congress] should be governed," under Article II, and then volun- 


teered that "in the present case there is no such incongruity in the 


since Congress has not granted these permissions, the immediate sub- 


ordinates of Department Secretaries are now all appointed pursuant to 
the general provision of Article II: that is, by the President with 
the advice and consent of the Senate. 


Sunder the amendments to the Enforcement Act, 16 Stat. 433 (1871), 

Rev. Stat, Tit. XXVI (1875). these supervisors were to do no more than 
witness congressional elections to find out whether voting qualifica- 
tions were evenhandedly applied. Apparently they were then to report 
irregularities to the House of Representatives, for use as evidence if 
the House were requested to exercise its constitutional responsibility 
of judging the outcome of congressional elections. U,S,Const., Art. I, 
§ 5, cl. 1. When the House so sits to judge elections, it exercises a 
function which is characteristically judicial; its procedures, then and 
now, contemplate the submission of complaint and answer and provide op- 
portunity to secure depositions, Act of Feb. 19, 1851, ch. XI, 9 Stat. 
568, as amended, 2 U.S.C. §§ 201-226 (1964); and it is expected to make 
findings of fact and apply rules of law. See Scharpf, Judicial Review 
and the Political Question—A Functional Analysis, 75 Yales, Seo tye 
539-540 (1966). The Enforcement Act itself gave circuit courts juris- 
diction to count ballots and declare the winners in state and municipal 
elections contaminated by alleged deprivations of the right to vote on 
account of race. Section 23, ch. CXIV, 16 Stat. 146 (1870), the pro- 
genitor of 28 U.S.C. § 1344 (1964). The supervisors were, then, auxili- 
ary to the administrative of justice. Certainly they had no legislative 
or administrative responsibility for developing policy. 


Congress repealed the supervisors provisions in 1894. 28 Stat, 36. 
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duty required as to excuse the courts from its performance, or to render 
Pheie acts void." 100 U.S. at 398. For reasons developed more fully 
hereinafter, this court's assigned duties under § 101 are incongruous 
with its Article III status, since § 101 in practical effect relegates 
District citizens with constitutional grievances against the Board to 
this court whose judges appoint the Board. Moreover, conflicting and 
ambiguous language in 19th century cases should not preclude this court 
_ from making its independent evaluation of Article II, with the guidance 
of those cognate doctrines whose print is felt throughout our constitu- 
tional structure. 

Finally, the court cites statutes purportedly establishing a deep- 
ly sensed present congressional understanding that the boundaries of 
Article II are those it now identifies. But its dttarions singularly 
fail to uncover any such congressional practice. All but two of the 
cited enactments merely authorize judicial appointment of court-related 
warsonnel ta and Article II sanctions these appointments by any reading. 
The exceptions, of course, are the statute in Siebold, repealed in 1894, 
and § 101. To advance § 101 as manifesting an ingrained congressional 
view that statutes like § 101 are constitutional is a wondrous instance 
of bootstrapping. | 

Rather, if historic congressional practice is germane to the con- 
stitutional question, it impressively. supports the narrower construction 
of Article II; for, apart from § 101 and passing by the supervisors with 
moot status in Siebold, we are cited no instances, past or present, in 
which Congress found it necessary or proper to impose on federal courts 


the responsibility for appointing federal officials whose duties are 


T even the Commission on Mental Health, appointed by the District Court 
under 21 D. C, Code § 308 (1961), is clearly enough a servant of the 
court. Its statutory responsibility is to "make reports and recommenda- 
tions to the court as to the necessity of treatment * * * of * * * in- 
sane persons," and it is to act "under the direction of the equity 
court." As the Court of Appeals said in De Marcos v. Overholser, 78 
U.S.App.D.C, 131, 132, 137 F.2d 698, 699 (1943): "The statute * * * 
was passed in 1938 in recognition of the fact that the assistance of 
unbiased experts was essential to assist courts in dealing with insanity 
cases," 
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unconnected with the judicial function. This tradition in Congress is in 
‘exact harmony with the insistent doctrine of our law, articulated by 
Article III and constitutional history, that the federal judiciary re- 
_frain from indulging in nonjudicial activities. This doctrine and the 
policies encircling it should be instrumental in resolving whatever am- 
biguity inheres in Article II. 

Under Article III of the Constitution federal courts are by implica- 
tion permitted to engage only in that business which is "judicial ,"and 
only in judicial matters which become incarnated in what the Constitution 
calls "cases or controversies.'' The Constitutional Convention arrived at 
this pristine and scrupulous settlement only after deliberating on, but 
rejecting in the end, proposals which would have associated federal 
judges with the Legislative and Executive Branches, or obligated the 
Supreme Court to file advisory opinions upon due request.” Shortly 
afterward, in a celebrated encounter in 1793, Chief Justice Jay's Supreme 
Court politely spurned President Washington's request that it enlighten 
the nation by rendering an advisory interpretation of provisions in 
treaties between the United States and Roance an 

The judicial elaboration since then of the particular restraints 


latent in the broad negative commandments of Article III is revealing 


8 


At several points the court's opinion seemingly denies this limitation, 
hinting instead that, while the "case or controversy" requirement modi- 
fies their powers to act judicially, federal courts remain somewhat free 
to accept responsibilities that are entirely non-adjudicative in nature. 
This suggestion, if intended, is heresy, unsupported by anything in 
history, case law, or the commentaries! It would be a very great anomaly 
if courts' powers to accept tasks increased as the tasks became decreas- 
ingly judicial. And were the majority prepared fully to embrace - this 
thesis, its discussion of Articles I and II would be superfluous; § 101 
is unquestionably non-ad judicative. 


Isee the accounts in Hughes, The Supreme Court of the United States 27- 


29 (1928), and Hart & Wechsler, The Federal Courts and the Federal System 
13-14 (1953). 


10; se the source materials collected in Hart & Wechsler, op. cit. supra 
Note 9, at 75-77, and the accounts in 1 Warren, 

United States History 108-111 (1922), and d Haines, The Role of the Supreme 
Court in American Government and Politics 1789-1835 143-145 (1944). 
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if familiar history. If judicial resolution of a case will be subject to 
revision or kindred subsequent action by the Legislature or Executive, 
the federal court must stay its hand!+, it is similarly bound to abstain 
from adjudicating lawsuits which for any reason lack an authentically ad- 
_versary Riaracceraa: and the issues presented must not only assume legal 
dress but must be susceptible to resolution by judicial methods rather 
than by the considerably freer choice between competing policies which 
characterizes legislative and administrative decision-making. ~~ 
While this cluster of restrictions undoubtedly reflects a variety of 

constitutional policies, common threads run through them all. One is 
that attention to extrajudicial activities is an unwanted diversion from 
what ought to be the judge's exclusive focus and commitment: deciding 
cases. Another is that, inasmuch as the judicial method is inappropriate 
for coping with nonjudicial issues, federal judges have no special com- 
petence for disposing of them. Since these issues involve democratic 
choice, it is politically illegitimate to assign them to the federal ju- 
diciary, which is neither responsive nor responsible to the public will. 
Moreover, it misleads the public to camouflage the legislative character 
of a social decision and shore up its acceptability by committing it to 
the judiciary, thereby cashing in on the judicial reputation. Most 
critically, public confidence in the judiciary is indispensable to the 
operation of the rule of law; yet this muaiityiie placed in risk whenever 
judges step outside the courtroom into the vortex of political activity. 
Judges should be saved "from the entanglements, at times the partisan 


14 


suspicions, so often the result of other and conflicting duties." 


ll ayburn's Case, 2 U.S. (2 Dall.) 409 (1792); United States v. Ferreira, 
54 U.S. (13 How.) 40 (1852). 


2 
i United States v. Johnson, 319 U.S. 302 (1943) (feigned case); St. 
Pierre v. United States, 319 U.S, 41 (1943) (mootness); Muskrat v. 
United States, 219 U.S. 346 (1911). 


1 
Jprentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908); see Wright, 
Federal Courts § 15 (1963). 


Wa atter of Richardson, 247 N.Y. 401, 420, 160 N.E. 655, 661 (1928) 
(Cardozo, C.J.). 
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These considerations apply with more than usual force to § 101. The 


duties it imposes periodically result in a serious drain upon the avail- 


15 


able work time of district judges. In weighing appointments to the 


School Board the District Court has frequently been beleaguered by the 


appeals of civic groups lobbying for or against candidates, or espousing 


standards for the court to apply in making Spo enema tae the committee 


of the District Court judiciary which screens nominees has. sometimes 
actively solicited recommendations ia. The court has been the subject of 
editorial commendation and rebuke, depending on the papers' estimation 
of the qualifications of the appointees, and those of the judges to serve 
as public school overseers. 

The issues with which the judges have necessarily become involved 
in selecting board members are highly charged with political emotion. 
The race issue, for one, has cropped up in widely variant contexts: 


whether, in the years before 1954, District schools should remain 


Dat a hearing before the Legislative-Judiciary Subcommittee of the House 


in 1953, the Director of the Administrative Office of the U. S. Courts 
was asked why Chief Judge Bolitha J. Laws needed a $10,000-a-year admin- 
istrative officer. He answered that "such duties as selecting school 
board members 'take an appreciable amount of time of Judge Laws.'"' Wash- 
ington Post, June 14, 1953, p. 1-A, col. 6. In 1956 Judge James R. Kirk- 
land, head of the committee which reviewed nominations, was quoted as 
saying: 'I spend more time on school business than judicial * * * and 
sometimes I wonder if the taxpayer is getting his money's worth." Wash- 
ington Post, Feb. 12, 1956, p. E-2, col. 2. , 


16 ; 
Washington Post news stories reveal that the following groups have cast 


their influence: Federation of Civic Associations (June 26, 1949, p. 
15-M, col. 8); League of Women Voters (April 15, 1962, p. 1-B, col. 7); 
N.A.A.C.P. (Feb. 6, 1954, p. 15, col. 8); District Congress of Parents 
and Teachers (March 7, 1956, p. 14, col. 3); Americans for Democratic 
Action (May 16, 1957, p. B-2, col. 2); Urban League and Central Northwest 
Citizens Association (June 10, 1962, p. B-4, col. 1). Other groups re- 
ported to have taken public positions include the Congress Heights Citi- 
zens Association, the Greater Washington Central Labor Council, the Fort 
DuPont Civil Association, and the Northwest Boundary Civic Association. 


17 a 
Washington Post, Feb. 29, 1956, p. 15, col. 3; April 22, 1957, p. B-2, 
Coley2. C 


1 esl, Washington Post, June 12, 1951, p. 10, col. 1; Dec. 5, 1951, 

p.- 14, col. 1 (judges' selections "have worked out lamentably in recent 
years"); June. 7, 1952, p. 4, col. 1; Oct. 6, 1952, p. 10, col. 2; Oct. 
20, 1952, p..8, col.- 2; April 4, 1954, p. 4-B, col. 1; June 28, 1956, 
p. 14, col. 1; June 20, 1962, p. A-16, col. 2; April 9, 1966, p. A-10, 
COLL. 
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seprecated sc) the pace of desegregation after the Supreme Court's deci- 
sion in Bolling v. Sharpe, 347 U.S. 497 (1954)79; the racial composition 
of the School Board itse1f?!; and, especially in recent years, the racial 
impact of policies not ostensibly motivated by discriminatory considera- 
tions. 

Apart from race, public education is today riven by keen debate 
about priorities and techniques. Should youngsters be taught to read 
phonetically or by the instant appreciation of entire words and phYa sae? 6c 
Should schools in lower class neighborhoods seek mainly to implant voca- 
tional skills or instead endeavor to confer a traditional general educa- 
tion?-2 What mixture of academic and practical qualifications should 
public schools exact from those seeking initiation into the teaching pro- 
fession?=" These are samples of the questions which perplex educators 
and can ultimately determine the quality of our national life. If selec- 
tion of the Board of Education is to be a responsible act, the agency 
charged with appointment must inform itself of the positions of the many 


candidates on the various questions of educational policy and at least 


1900 1949 the District Court judges declined to reappoint an outspoken 
opponent of segregation, and nominated instead another Negro who, while 
he was against segregation, felt that desegregation "takes a matter of 
education to bring about." Washington Post, June 28, 1949, p. B-1l, 
COlen2. 


Oror an account of the Board's consideration of a policy of gradual de- 
segregation, and the public clamor stirred by a ultimate pee to 
integrate as rapidly as possible, see Hansen, e_ of t- 


ment; Desegregation in the Washington, D.C. faa 43-5 “EDF 


se 1962 Negro groups petitioned the judges for greater representation 
on the Board. See TAR tod Post, June 10, 1962, p. B-4, col. l. 


72se0 Deboer & Dallmann, The Teaching of Reading ch. 6A (rev. ed. 1964); 


Manure (ed.), New Perspectives in Reading Instruction (1964) ; 


Gans, Fact _and Fiction About Phonics 964). 


23 compare Conant, Slums _and Suburbs ch. 2 (1961), with Rickover, Educa- 

tion and Freedom (1959); see generally Brauner & Burns, 

Education and Philosophy (1965). 

24 

See Conant, The Education_of Americansachers (1963); Koerner, The 
(1963); Mayer, The Schools ch. 19 


(1961). 
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begin to make its own decisions on where educational wisdom lies. 

Those hazards inhering in judicial acceptance of extrajudicial oc- 
cupations have then been realized quite fully within the Metin Court's 
experience under § 101. In some measure, further, the hazards will re- 
cur whenever federal courts are told to appoint government administrators 
whose work is not connected with the judiciary; and, while the measure 
may vary, the evils will seldom be de minimis. 

Avoidable constitutional construction entailing so widespread a 
sacrifice of Article III principles should not be undertaken unless the 
practical considerations in its favor are quite compelling. The reason 
advanced in Siebold, supra, explaining its treatment of Article II, is 
that the difficulty in classifying particular positions as within or 
outside the judiciary would trouble Congress and the courts were the 
narrower construction embraced. 100 U.S. at 397, 398. But surely there 
is room for deference to the congressional judgment on individual situa- 
tions; and if Congress concludes that it is debatable whether an officer 
is in the judiciary or in an executive department, under Article II it 
can allowably commit the power of appointing him to either one. 

In elaborating its Article II argument, the court places repeated 
reliance on the fact that § 101 confides duties in the "judges," not the 
court itself. There is a rather uneasy tradition indicating that judges 
may take on extrajudicial public responsibilities. See Hayburn's Case, 
2 U.S. (2 Dall.) 409 (1792); United States v. Todd, 54 U.S, (13 How.) 52 


25 and stands now 


(1794). That practice has come under congressional fire 
in disfavor; it is widely felt that a federal judge should abstain from 
accepting such assignments except in situations of pressing public need. 
In any event, these assignments run to one or two individual judges, not 
to the court as a whole; to the man, not the office; and they are without 


effect unless the judge personally consents. The practice, therefore, 


provides no help at all for § 101, which imposes upon the court as a 


oo eee House Judiciary Comm, Report on the Use of Judges in Nonjudicial 
Offices in the Federal Government, S. Exec. Rep. No. 7, 80th Cong., lst 


Sess. (1947). 
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collective unit a continuing obligation to act officially. To let con- 
stitutionality turn on the fact that Congress said "judges" rather than 
"court" would attach critical significance to a trivial detail of drafts- 
manship. Lastly, were the "judges" argument sound, by its nature it 
would have a life of its.own. I can discern no logic specially tying or 
limiting it to Article II, or for that matter Article I. Alone, then, it 
would legitimate § 101, as well as other provisions assigning varieties 
of non-adjudicative TeeoeraTh lt ties to regular federal court judges. 

For all these reasons, my conclusion is that Article II permits 
Congress to require a federal court to appoint only personnel meaning- 
fully affiliated with the judiciary. Therefore, it affords no basis 
for § 10S | | 

| ui 

The other justification tendered in support of § 101 is Article I, 
siete 17 of the Constitution, affirming congressional authority "to 
exercise exclusive legislation" over the District of Columbia. Pursuant 
to this authorization, Congress has created courts of limited jurisdic- 
tion to handle civil, criminal and juvenile cases arising under the Dis- 
trict of Columbia common law and code; their judges serve for terms of 
ten years.*© These are prototypes of "Legislative courts'\—established 
by Congress under discrete items of Article I legislative authority and 
free from the jurisdictional strictures of Article III. 

The United States District Court and the United States Court of 
Appeals for the District of Columbia have a different stature and func- 
tion. While endowed with special competence over certain classes of sig- 


27 


nificant local cases,”’ they are invested as well with the entire 


Csurisdiction: 11 D, C, Code §§ 741-742 (Supp. V 1966) (D. C. Court of 
Appeals); §§ 961-963, 1141, 1341 (Court of General. Sessions); §§ 1551-1557 
(Juvenile Court). ; 

Term of Office: 11 Dc Code § 702(c) (Supp. V 1966) (D. C. Court of 
Appeals); § 902(2) (Court of General Sessions); § 1502(c) (Juvenile 
Court). : et 9 ; 


27 See 11 Deo, Code §§ 321(a), 521 (as qualified by § 961(a)), and 552 
(Supp. V 1966). — By ‘congressional designation the Supreme Court is also 
a superior court for the District of Columbia. 11 D, C, Code § 101(2) 
(Supp. V 1966). 
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jurisdictional spectrum enjoyed by federal trial and appellate courts 
elsewhere: "The parallelism * * * is complete." F,T.C. v. Klesner, 
274 U.S. 145, 156 (1927). The question presented here is whether Con- 
gress may assign to this federal court the task of appointing a school 
board for the District. That question turns, to some extent at least, 
on whether this court is legislative under Article I or Monefitutional 
under Article III, or both—a subject of much litigation and conflicting 
jurisprudence. 7° 

Initially the Court of Appeals for this Circuit concluded that this 
District Court, having been established under Article III, was thereby 
incapacitated from functioning administratively. In re Macfarland, 
30 App.D.C. 365 (1908), appeal dismissed, 215 U.S. 614 (1909)7” Later, 
however, within the space of seven years, the Supreme Court thrice 
indicated that the federal courts in the District for jurisdictional 
purposes were organized as legislative courts. Keller v. Potomac 
Electric Power Co., 261 U.S. 428 (1923); Postum Cereal Co. v. California 
Fig Nut Co., 272 U.S. 693 (1927); Federal Radio Comm'n v. General 
Electric Co., 281 U.S. 464 (1930). 77 In none of these cases, all in- 
volving review of administrative proceedings, was the approved statu- 


tory jurisdiction so blatantly unjudicial in substance and form as 


5 | 
o eee Notes, 58 Nw. VU. L. ae 401 (1964); 38 N,Y,U, L. Rev. 302 


(1963); 71 Yale L. J. 979 (1962); 62 Colum, L. Rev. 132, 139-142, 
151-154 (1962); Casenotes, 76 Harv._L.._Rev. 160 (1962); 47 Harv. 


L.Rev. 133 (1933) 


29 vacfarland overturned dictum in Moss v. United States, 23 App. 
D.C. 475 (1904). The consensus of the text-writers prior to the 
brace of decisions in the 1920's was that United States courts in 
the District were created solely under Article III. E.g., Burdick, 
he t 92 (1922); Dodd, Government 


_ 


136 (1909). 


Orne holding in each of these three cases was only that Article 

III barred ultimate review of the appellate decisions in the Supreme 
Court. Technically, then, the Court's discussions of D. C. court 
jurisdiction were only dicta; however, in General Electric the Court, 
while dismissing the appeal, let stand an appellate decision which 
rewrote a Commission order. Compare Brownlow v. Schwartz, 261 U.S. 
216 (1923). 


1 . ¥ ity 4 
ae eae 
4 Py 


vs ii) aa , 
Lae : rn 9 _, 7" ; 
D1 pre S deatisg 9, gcd) | ok Jam Wey 


baie lot ni? t nt 


Ter est ad T 
; e 
por ve ‘ 
SY ag ji ; i 
=~ @akvey ssn 
a : " 
ee eee 
par ry 4 " ; ‘ 
2 o = , i & tna 
) : ay a ae Pas » dyyieittenS 6 ' j 
¥ bal 3 Ache ay — soe c 
- sos * i ' 
| T eet tap ov ry (iy 3.2 i 
=e meshed wee " . ‘ 


.») ee ad Tat i"ve + yy Peay 


oR aates aedet2 bortel) de:4 


| are he , rt 9 i A. : 
a |, CAGE te 3 Avis vi Gd ene Dy ten i d : DH. yy 


¥ qe exta n> “it via! a) sat t ‘ ‘ ah ’ 


i 
y Sttt6eR Leet: oF +, 2K en- 
allied remes 6 a . . - 
WRVaCeb SIhl l tons pe tureds 5 
Ss = +oWeee eV Pi Paeysl o> perme. ' ; . , 4 
P ys ea pte) icoane me v a ‘ ' . : ‘ 


Aka 


31 


that contemplated by § 101. Even so, the Court justified its rulings 


only on the thesis that the District of Columbia courts were unaffected by 
Article III. See General Electric, supra, at 468; Ex parte Bakelite Corp., 
279 U.S. 438, 460 (1929). 

Then, only three years after the General Electric case, the Court dra- 
matically changed direction. In O'Donoghue v. United States, 289 U.S. 516 
(1933), it held that the United States courts in the District were Article 
III courts whose judges were due the salary and tenure protections that 
Article affords. Having gone so far, the Court declined to reverse Keller 
and its progeny completely, saying instead it would acquiesce in continued 
Article I jurisdiction for District federal courts, on the theory they were 


able to receive jurisdiction at the same time from Article III and the Dis- 


trict clause of Article 1. 32 


This hybrid jurisdiction dictum marked a clear departure from prior la 
hich had been pervaded by the unquestioned assumption that Articles I and 


III were mutually exclusive sources of federal judicial guthority>>; it was 


3lyeller, supra, involved revision by the District Court of valuations set 
by the D. C. Public Utilities Commission; assessing the value of property i 

function courts regularly perform in tort, contract and eminent domain 
litigation. Review of interference proceedings begun in the Patent Office, 
called into question in Postum, supra, was perfectly judicial except for an 
asserted lack of res judicata for the appellate decision. And a later Cour 
opinion has practically confessed that the characterization of this juris- 
diction as nonjudicial was error. Glidden Co. v. Zdanok, 370 U.S. 530, 576 
(1962); see id. at 605 n.11 (Douglas, J., dissenting). General Electric, 
supra, concerned review of the F.R.C.'s refusal to renew a radio station li 
ense; license renewal raises issues so adjudicative in nature that even 
agencies are usually required to afford the license-holder a trial-type 
hearing. E.g., Columbia Auto Loan, Inc. v. Jordan, 90 U.S.App.D.C. 222, 
196 F.2d 568 (1952). In each of these situations identifiable and adverse 
parties would appear in court flanked by lawyers who would argue from the 
evidence; the judicial structure of a proceeding, while not conclusive, 
‘|Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 226-228 (1908), usually 
erifies that it embodies a case or controversy. Tutun v. United States, 
270 U.S. 568, 577 (1926). 


B2 this logic immediately threatened the viability of at least General Elec- 
jtric. Article I jurisdiction under O'Donoghue can apparently be acquired 
jonly if it relates to congressional management of the District; but the jur 
Hisdiction assigned in that case fit, to the contrary, into a scheme of na- 
tionwide economic regulation. See Glidden Co. v. Zdanok, 370 U.S. 530, 580 
& n.53 (1962) (Harlan, J.). It would be offensive, for example, if Congres 

ould draw from the United States Court of Appeals here an advisory opinion 
on the constitutionality of proposed national legislation. 


B3 cee American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511 (1828); Katz, 
federal Legislative Courts, 43 Hary, L. Rev. 894 (1930). 
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vigorously opposed in O'Donoghue itself by Chief Justice Hughes and 
Justices Van Devanter and Cardozo, dissenting, whose position was that 
"(ijf the limitations relating to courts established under § 1 of 
Article III applied to courts of the District of Columbia, they would 
necessarily prevent the attaching to the latter courts of jurisdiction 
and powers of an administrative sort." 289 U.S. at 552-553. And the 
dictum has remained entirely hypothetical; in the 33 years since its 
announcement not once has it been utilized to uphold any specific as- 


signment of administrative business to a federal court in the District, 


34 


or elsewhere. 
Only two cases raising legislative court issues have come before 
the Supreme Court since O'Donoghue was decided; their cumulative effect 


has been to cut away its dictum's sustaining logic. In National Mutual 
35 


Ins. Co. v. Tidewater Transfer Co., first of these, the majority of 


the Court qualified the doctrine which provided the exclusive buttress 


i) Sed eran 

Compare Lurk v. United States, 111 U.S.App.D.C. 238, 296 F.2d 360 
(1961), affirmed on other grounds, sub nom. Glidden Co. v. Zdanok, 
370 U.S. 530 (1962), which is the only District case applying ng this 
branch of O'Donoghue in any manner. I am aware of no other field 
of constitutional law in which dicta are so regularly discarded and 
so candidly acknowledged to be intrinsically lacking in compulsive 
authority. See O'Donoghue itself, 289 U.S. at 550; Williams v. United 
States, 289 U.S. 553, 568 (1933); National Mutual Ins. Co. v. Tidewater 
Transfer Co., 337 U.S. 582, 604 n.26 (1949) (Jackson, J.). A federal 
judge is therefore nowhere else more obliged in deciding cases to search 
out underlying principles rather than end his inquiry when he encounters 
language seemingly in point. See Graham v. Brotherhood of Locomotive 
Firemen, 338 U.S. 232, 236 (1949). 


39337 U.S. 582 (1949). Tidewater assessed the constitutionality of 


the present, 28 U.S.C. § 1332(d) (1964), which defines the District as 
a "state" for purposes of statutory diversity jurisdiction. Two Jus- 
tices (Rutledge and Murphy)concluded that the District was a state 
within the sense of the diversity clause; the remaining seven dis- 
agreed. Three Justices (Jackson, Black and Burton) concluded that 
Congress could assign Article I jurisdiction to the federal courts 
generally; six Justices denied this, and vehemently. The five votes 
favoring the legislation provided a majority, although each of the 
two theories proposed to vindicate the statute was voted down by a 
majority. Compare the discussion of judicial voting procedures in 

hy, Elements of Judicial Strategy 85-87 (1964). Tidewater de- 
cided the issue for the parties before it, and apparently is a last- 
ing precedent for the constitutionality of § 1332(d). 
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for the hybrid jurisdiction motionen In O'Donoghue Mr. Justice Suther- 
land had said that Congress' plenary powers to legislate for the District 
justified its clothing an Article III court with extraordinary Article I 
jurisdiction over matters concerning the District. But Tidewater indi- 
cated that the District clause in and of itself does not permit Congress 
to attach such jurisdiction to federal district courts generally; six 
Justices there spurned the suggestion that a regular federal court could 
legitimately acquire a mixed jurisdiction, even under authorizing legis- 
lation explicitly grounded in the District clause and expressing Congress‘ 


deliberated policy of giving District litigants due access to federal 


focunenen 


After Tidewater, O'Donoghue might have been assigned the rather 
practical-minded but perhaps satisfactory explanation that circumvention 
of Article III, intolerable if it applies to federal courts generally, 
can be condoned if isolated to one or two special courts. But that prop 
has been swept aside by the recent decision in Glidden Co. v. Zdanok, 370 
U.S. 530 (1962). There, after recognizing that the Court of Claims and 


the Court of Customs and Patent Appeals are within Article III, the 


36 at least four Justices in two opinions in Tidewater arrayed themselves 
in opposition to the notion of a dual status for United States courts in 
the District. Mr. Justice Rutledge's opinion reproved "the contradic- 
tions, complexities and subtleties which have surrounded the courts of the 
District of Columbia in the maze woven by the ‘legislative court—consti- 
tutional court' controversy running through this Court's decisions con- 
cerning them."" 337 U.S. at 604-605; and Mr. Justice Frankfurter expounded 
doctrine which by implication repudiated O'Donoghue on this point. 337 
U.S. at 648, 652. 


37That the court in question was located in Maryland, outside the Dis- 
trict, did not deprive the statute of the support of the District clause, 
for it is clear that. legislation, if it is related to governing the Dis- 
trict, may have legal effects beyond its boundaries. See Cohens v. 
Virginia, 19 U.S. (6 Wheat.) 264, 425-429 (1821). Congress, for example, 
could define the substantive law governing contracts to which a District 
citizen is a party, even though the agreements are entered into and sued 
upon in Maryland or elsewhere. 


Conversely, it demeans the constitutional issue to suggest that the Dis 
trict clause empowers Congress freely to manipulate the jurisdiction of 
federal courts which happen to sit within the District, because of that 
geographical link. This suggestion, criticized in Watson, The Concept of 
a Legislative Court: A Constitutional Fiction, 10 Geo, Wash. L. Rev. 799, 
820 (1942), was specifically argued and rebuffed in Glidden Co. v. Zdanok, 
370 U.S. 530, 580 (1962); see Glidden, Brief for the United States, 104- 
105. 
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Supreme Court, insisting on Article III purity, indicated they would be 
forbidden from thereafter exercising any incidents of Article I jurisdic- 
tion which might be found to remain in their portfolios. 

Since Congress' Article I auEROTL ty over customs, patents, and the 
settlement of federal liabilities is at first blush as complete and ex- 
clusive as that over District matters, Glidden and O'Donoghue are not 
easily reconciled; after Glidden, the most that might remain of the 
O'Donoghue dictum is that Congress may, under the District clause of 
Article I but no other, invest one or two Article III courts with Article 
I business, but only if the courts are physically located within the Dis- 
trict. It is not easy to capture a general constitutional principle 
which can rationalize so unusually particularized a result; to say that 
the federal courts here are sui generis is to assert a conclusion, not to 
develop a logic which could explain the congressional authority to over- 
come Article III in begetting these seemingly aberrant institutions. 

It should come, then, as no surprise that the Glidden prevailing 
beiniontse under the guise of interpreting O'Donoghue, in fact probably 
modified it considerably. In the course of blunting the argument that 
O'Donoghue enables Congress to assign extrajudicial duties to the two 
courts in question, it read O'Donoghue as signifying the following: 

“The restraints of federalism are, of course, removed from 

the powers exercisable by Congress within the District * * *, 

Thus those limitations implicit in the rubric ‘case or contro- 

versy' that spring from the Framers' anxiety not to intrude un- 


duly upon the general jurisdiction of the state courts * * * 
need have no application in the District." 370 U.S. at 580. 


This view draws attention to inoffensive ways in which District of 
Columbia federal courts are undeniably unique within the federal judicial 


system. They cope daily with probate proceedings and in the past have 


38ine opinion was by Mr. Justice Harlan, joined by Justices Brennan and 
Stewart. The Chief Justice and Mr. Justice Clerk concurred separately 
because they reached the conclusion that the courts in question were cre- 
ated under Article III by independent reasoning. They agreed, however, 
that a hybrid status for those courts would be wrong, and their opinion 
is absent any intimation that they disagreed with the plurality opinion's 
reasoning on that point. Justices Black and Douglas dissented, and Jus- 
tices,Frankfurter and White did not sit. 
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entertained jurisdiction over divorce—areas of the law which other fed- 
eral courts must shun whether or not diversity or alternative jurisdiction 
bases are satisfied. >? As common law courts they are free even Fi the 
absence of diverse citizenship to entertain ordinary civil pet fons and 
to apply in those cases legal doctrines which they independently discover 
or formulate. Compare Erie R,R. v. Tompkins, 304 U.S, 64 (1938). On its 
criminal side the District Court regularly tries serious local crimes— 
including robbery and murder—which, as federal officials remind seo 
are ordinarily beyond the sweep of federal jurisdiction. 

These features all stem from the absence here of a state judicial 
establishment whose jurisdiction would complement and dovetail with the 
jurisdiction assumed by the federal courts. See Kendall v. United States, 
37 U.S. (12 Pet.) 524, 619 (1838). And these features, Glidden strongly 
suggests, define the outermost limits of the extraordinary jurisdiction 
of the District federal eoureses; the urgent need to occupy what would 
otherwise be a judicial vacuum hardly licenses this court to accept func- 


tions in no sense legitimately judicial. The significance of Glidden's 


discussion of § 101, cited by the majority in another context, is the 


39see Ohio ex rel. Popovici v. Agler, 280 U.S. 379 (1930); Byers v. 
McAuley, 149 U.S. 608 (1893). 


40see pang-Tsu Mow v. Republic of China, 91 U.S.App.D.C. 324, 201 F.2d 
195 (1952), cert. denied, 345 U.S. 925 (1953). 


Ale ig. Marshall, Federalism and Civil Rights 5 (1964). 


42s otriguing wrinkles concerning the classification of the idiosyncratic 
jurisdiction of the D, C. federal courts need not be ironed out here. 
Divorce and probate proceedings, while they may lack, as Mr. Justice Har- 
lan suggests, the elements of "case or controversy," may be immune from 
federal court jurisdiction only because of tacit exceptions to the di- 
versity statute, or to the diversity clause of the Constitution. See 
Vestal & Foster, Implied Limitations on the Diversity Jurisdiction of 
Federal Courts, 41 Minn. L. Rev. 1 (1956). Cases arising under Acts of 
Congress legislating for the District should clearly fall within regular 
Article III federal question jurisdiction; and since the District of 
Columbia is a federal enclave, its common law may pro tanto be encom- 
passed by federal question jurisdiction also. These suggestions are 
bolstered by the intermittent Supreme Court practice of reviewing con- 
structions our Court of Appeals places on statutes in the D, C. Code, 
e.g., Kent v. United States, 383 U.S, 541 (1966), and likewise its rul- 
ings under the common law. E.g., Fisher v. United States, 328 U.S. 463 
(1946); Looney v. Metropolitan R.R., 200 U.S. 480 (1906). Others, how- 
ever, have assumed that cases arising under our local common law fail to 
pose federal questions. Katz, supra Note 33, at 902-903. 
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Court's unwillingness there to locate authority for § 101 in Article 1.43 


That the opinion displays caution in not shrinking O'Donoghue expressly 
does not alter its plain freer ten And since the Meetter resect a local 
judicial vacuum is a factor aptly distinguishing the District clause from 
other categories of Article I congressional authority, the O'Donoghue hy- 
brid jurisdiction dictum, as re- formulated in Glidden, harmonizes well 
with the emergent constitutional rule that all other Article III courts 
are unable to receive Article I jurisdiction. 

While this constitutional history may not be explicit enough to 
coerce lower federal courts here to embrace the revisionist doctrine pro- 
posed in Glidden, it at least relieves them of any obligation to honor and 
apply the O'Donoghue dictum in a mechanical, undiscriminating fashion; the 
assumption that this court may bypass Article III jurisdictional limita- 
tions in some or ordinary circumstances provides no answer to the questio 
whether Congress may require it to appoint a school board. 

Not only does § 101 bind the judiciary to a grossly unjudicial 
chore*>; but for reasons spelled out just below, it seriously jeopardizes 
the integrity of this court and interferes with its disposition of the 
Article III business coming before it. The reasoning in the major part 
of O'Donoghue itself was wedded to the idea that the independence of the 


District's federal courts must be vigorously affirmed. For these are the 


435 eter itemizing the ways in which Article I permits an enlarged juris- 
diction for District federal courts (probate, divorce), the Court says 
that authority for § 101 and 21 D, G, Code § 308 (1961) (see Note 7 of 
this opinion) "is probably traceable" to Article II. 370 UsS; at 581 

n, 54. 


44 see 370 U.S. at 580 and at 582: the "case or controversy" requirement, 
to the extent it is designed to safeguard the independence of the federal 
judiciary, "remains fully applicable at least to courts invested with 
jurisdiction solely over matters of national import." But that this 
court, in addition to disposing of its regular Article III business, also 
entertains a limited local jurisdiction does not lessen the necessity for 
preserving its independence, as O'Donoghue itself noted. 


4505 Tidewater, 337 U.S. at 591, 592, Mr. Justice Jackson, the Justice 
least inhibited by Article III scruples, was willing to let federal 
courts in the states accept extra-Article III jurisdiction, but only if 
it were authentically "judicial." 
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courts in which the activities of the federal government are so frequent- 
ly measured against the rule of law; and District residents deserve a 
quality of justice no less excellent than that available to citizens in 
Article III federal courts elsewhere. 289 U.S, at 539-540. Even 
O'Donoghue, then, provides little support for § 101; permitting it to 
stand in reliance on that case is to allow dictum to triumph over hold- 
nneiee To do so is especially regressive when we are aware of how time 
has so eroded the doctrinal foundation of the dictum's most extreme im- 
plications, and cast great doubt on their present viability. This court, 
therefore, should on constitutional grounds decline to accept solely ex- 
ecutive tasks, at least when there is firm reason to believe that their 
execution would seriously damage the integrity of this court derived from 
Article lil. 

It is in these respects that § 101 is vulnerable. It has, first, a 
special ability, exhibited in Part I of this opinion, to embroil the Dis- 
trict Court in acute political controversy injurious to its prominence as 
a court of law. Chief Justice Stone once warned President Roosevelt that 
when a judge accepts executive responsibilities "Th]e exposes himself to 
attack and indeed invites it, which because of his peculiar situation in- 
evitably impairs his value as a judge and the appropriate influence of his 
office. ""*/ Whether or not these tendencies are inevitable in the general 
situation, they are vividly illustrated by the District Court's experience 
with § 101. 

That section raises, additionally, the unbecoming spectre of federal 
judges passing on the legality of acts of their appointees in suits 
brought by District citizens pressing federal rights, including the con- 


stitutional right to equal educational opportunity. The dangers inhering 


46the majority makes the large concession that O'Donoghue cannot justify 
this court's assumption of jurisdiction which would be "incongruous" with 
its Article III status. To that extent these two opinions diverge only 
in their evaluation of the impact of § 101. 


47 Mason, Extra-Judicial Work for Judges: The Views of Chief Justice Stone, 
67 Harv. L. Rev. 193, 203-204 (1953). 
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in judicial review of action in which the court or judge is in some way 
implicated were recognized at the Constitutional Convention *® and have 
been echoed by some ox our leading jurists. ?? For the District Court to 
preside over a school board lawsuit might provoke a serious constitutional 
question, since "[e]very procedure which would offer a possible temptation 
to the average man as a judge * * * not to hold the balance nice, clear 
and true between the State and the accused, denies the latter due process 
of law." ‘Tumey v. Ohio, 273 U.S. 510, 532 (1927), quoted and applied in 
In re Murchison, 349 U.S. 133, 136 (1955). 

We need not reckon today, however, with the issue whether in public 
litigation § 101 would of its own force deprive civil plaintiffs of due 
process”0; the question here is whether its impact is severe enough to 


prove it incongruous with the integrity of the judicial process. Fearful 


Boppos ide a proposal to include federal judges in a council of revision 
which would have been empowered to veto legislation, Rufus King argued: 
"TT ]he Judges ought to be able to expound the law as it should come be- 
fore them, free from the bias of having participated in its formation." 
1 Ferrand, Records of the Federal Convention 109 (1911). 


497n turning down an opportunity to appoint the members or serve as chair- 
man of a five-man United States Ballot Commission set up to handle the 
problem of soldier voting during World War II, Chief Justice Stone wrote: 


"It is enough to say, without more, which might be said, that action 
taken by the Chief Justice in connection with the administration of the 
proposed legislation might become subject to review in the Court over 
which he presides and that it might have political implications and 
political consequences which should be wholly dissociated from the 
duties of the judicial office." 


Quoted in Mason, supra Note 47, at 208. 


50nhe Majority distinguishes Tumey and Murchison by noting that the par- 
ticular situations there found offensive are not repeated here, without 
going on to investigate whether the nexus between state and court accom- 
plished by § 101 stirs an evil of similar gravity. One important distinc- 
tion is, however, available: both of those cases involved criminal prose- 
cutions, where the standards of due process are especially rigorous. But 
rights secured by federal and constitutional law concerning education 
should likewise be safeguarded by adherence to very fair procedures. 


The majority's analogy to the judicial review of executive action is 
notably strained. The very point of the tenure guarantee of Article III 
is to release federal judges from any debts of gratitude running to the 
President who appointed them. As one Justice told a new colleague worried 
about pressures from former associates, "Yes, but you are here now." 


Frank, Marble Palace 46 (1961). 
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of the tenacity with which human beings, not excluding judges, seek to 
justify their behavior and presume it justifiable, I must conclude so. At 
the very least, private counsel in school board litigation, wary of an- 
tagonizing the court, would hesitate to condemn the board with the vigor 
that circumstances might imaginably warrant; and board members involved 
in litigation might themselves become inhibited in court as they brood 
on their subjection to reappointment by the judges as their terms expire 
and to recall at any moment. Decisions of the court upholding the board 
would, moreover, be susceptible to understandably cynical popular inter- 
pretations.-+ The need to preserve judicial integrity is more than just 
a matter of judges satisfying themselves that the environment in which 
they work is sufficiently free of interference to enable them to admin- 
ister the law honorably and efficiently. Litigants and our citizenry in 
general must also be satisfied. 

It could be argued that the problem is easily evaded by assigning a 
circuit judge to handle these cases. That was the procedure followed in 
this case—but for the sufficient reason that the district judges here 
are defendants by virtue of the challenge to § 101. They will not be de- 
fendants in future legal actions attacking the administration of the 
schools. The precedents supply no sure conclusion, but since all the 
district judges are charged with § 101 responsibility, a district judge 
presiding over a suit charging the Board with serious or unconstitutional 
misfeasance should probably sua sponte disqualify himself as "so * * * 
connected with any party * * * as to render it improper, in his opinion, 
for him to sit on the trial * * * therein." 28 U.S.C. § 455 (1964). And 
if, in fact, we could be assured that the District Court judge would re- 
cuse himself, we would have clear evidence that this nonjudicial function 


has rendered him unfit fully to perform his primary role. 


sly am not alone in my conclusions. District Judge Luther W. Youngdahl, 
interviewed in 1952, decried § 101 as "contrary to the separation of 
powers," and indicated that District Court judges (in the reporter's 
paraphrase) "were placed in an untenable position because they might 
have to try cases involving the school board or members."' Washington 
Post), 0ct.16,01952.)p.1 10, col... .2% 
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To hold that the Constitution precludes judicial acceptance of tasks 
such as these would augur no appreciable inconvenience to Congress in its 
stewardship over the District. Presently the District Court and the Cir- 

| cuit Court of Appeals exercise practically no jurisdiction, § 101 aside, 
that is plainly beyond the constitutional boundaries suggested in Glidden. 
The items of jurisdiction dealt with in Keller, Postum and General Elec- 
tric have long since been transferred to other tribunals or amended so as 


52 


to acquire judicial form. And if Congress still wishes to exploit the 


judiciary for nonjudicial purposes, it could turn to the inferior courts 


of the District, whose potential jurisdiction, while subject to possible 


due process limitations, is in no way hemmed in by Article mee, Since 


states, similarly, may attach legislative duties to the non-Article III 
courts of their own creation, but not to federal trial and appellate 
courts sitting there, the parity between states and the District which 
the majority opinion requires would be genuinely present. 

The federal courts in the District of Columbia have long labored 
under the depressing psychology of the old line of cases. Just when it 
appeared that, with the help of the Supreme Court, we would soon gain 
recognition of full, unadulterated Article III status and independence 


equal to federal courts throughout the country, today's decision turns 


The scope of review in the Keller statute has been narrowed, Act 
of August 27, 1935, $92, 49rstats1882, 43 D.wC.. Code § 9705) (1961); 
so that review is now judicial. The Postum jurisdiction has been 
reassigned to the Court of Customs and Patent Appeals. Act of March 
2, 1929, c. 488, 45 Stat. 1475, 35 U.S.C. §§ 141-144 (1964). The 
Act of July 1, 1930, c. 788, 46 Stat. 844, limited review of deter- 
minations of the Federal Radio Commission to issues of law. This 
review as revised was accepted as judicial in Federal Radio Comm'n 
v. Nelson Bros. Co.;, 289 U.S. 266 (1933). The Court has taken note 
of this withdrawal of non-Article III jurisdiction from the District 
federal courts. Glidden Co. v. Zdanok, 370 U.S. at 580 n.53 (opinion 
of Harlan, J.). 


oom 1906, when § 101 was enacted, the only local inferior courts 


were a police court and ten other "courts" manned individually by 
justices of the peace located throughout the city. See Act of March 
3, 1901, c. 854, 31 Stat. 1189. The justices of the peace were con- 
solidated into the progenitor of the Court of General Sessions in 
1909. Act of Feb. 17, 1909, c. 134, 35 Stat, 623. The D, C, Court 
of Appeals was not organized until 1942. Act of April 1, PO42e Ce 
207, 56 Stat. 194. 
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back the clock in holding that, after all, we are still vassals of the 
Congress. 


I respectfully dissent. 
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JULIUS W. HOBSON, 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al., 


Ve 


CARL F. HANSEN, Superintendent of 
Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA, et al., 


The motion of Reverend William D. Jackson, et al., to intervene . 


herein addresses itself to this Honorable Court as a matter of right. - 


individually and 


URICED STAMESP DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Praintifes, 


eee Re ees 


Defendents. 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO INTERVENE OF 


REVEREND WILLIAM D. JACKSON, ET i epileee 


Re er ee ee foliose oll) 


¢ 


Rule 24(a) Federal Rules of Civil Procedure; 


Wolpe v. Poretsky, 79 App. D. C. 141, Uh FP. 24 505 (cert. den.! 


65ac Cum O0n; 


Lebrm~ 


Civil Action No, 82-66 


Textile Workers Union of America v. Allendale Co., 96 U. S. 


App. D. C. 401, 226 F. 24 765; 


Hobson v. Hansen, 265 F. 
Pellegrino v. Nesbet, (9th Cir. 


Kozak ve Wells, (8th Cir. 1960), 278 F. 2d lob; 


Supp. 902, 906 (cert. pending); 


1953), 203 F. 2a 463; 


Cuthill v. Ortman-Miller Machine Co., (7th Cir. 1954), 216 


F. 2a 336. 


Respectful submitted 
L 3 


F. JOSEPH DONOHUE 
THOMAS S,. JACKSON 
ELMUND D. CAMPBELL 
_ JOHN L. LASKEY_ Oy 


yd 


nf ha) erhcis Lan 


Attorneys for Tntervenors 
c/o Jackson, Gray & Laskey 
L'7OL K Street, Nel. 
Washington, D. C. 20006 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al., 


Plaintiffs, 


Ve 
; Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of — 
Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA, et al., 


Defendants. 


MOTION 10 LVTERVENE OF REVEREND WILLIAM D. 
JACKSON, MARGARET G. CARTER, KATHERINE Mca 
WILKINSON, CHARLES TATT TRUSSELL AND WOODLEY 

G. TRUSSELL, DR. MICHAEL MANN DUFFY AND 
CAROLINE C. DUMFY, REVEREND ERNEST R, STEVENS, 
ROBERT E. NELSON AND BARBARA A. NELSON, VAN H. 
SEAGRAVES AND MLEANOR SEAGRAVES, JOHN R. IMMER 
AND MARJORY J. IMMER, “M. E. WELD, JR. AND JANE 
WELD, JR., RICH‘RD A. HeNDRICKS AND DAWN C. 


HENDRICKS, REY, AND MRS, CLEVELAND B, “SPARN « 


Come now Reverend William D. Ngee Margaret G carter, 
Katherine McKee Wilkinson, Charles Tait Trussell and Woodle, G. Trussell, 
Dr. Michael Mann Duffy and Caroline C. Duffy, Reverend Ernec> R. Stevens, 
Robert fe neison and Barbara A. Nelson, Van H. Seagraves ana Picmnon 
Seagraves, John R. Immer and Marjory J. Inmer, Wn. E. Weld, Jr. and Jane 

and Rev. and Mrs. Cleveland B. Sparrow 
Weld, Jr., Richard A. Hendricks and Dawn C. Hendricks/ and move this 
Honorable Court for an order permitting them to intervene as varties de- 
fendant for the purpose of noting herein and prosecuting an eee aa LO 
the Judgment entered the 19th day of June, 1967; and for grounds there- 


for say: 


1. Reverend Williem D. Jackson resides at 4 - 58th Street, 


- §. B., Washington, D. C. and is the parent of three children, of wrom 


two are students in the public schools of the District of Columbia. 


= > eee a 
_— _— a ‘m wus 
: 
- 
; 


2, Margaret G. Carter resides at 1630 B Street, S. E., 
“Washingtony:D.'Ce and 4eethe parehtOr w chia 4 the public schools of 
the District of conan tas | 

| 3- Katherine McKeag Wilkinson resides at 4308 Forest Lane, 
N. W., Washington, D. C., and is the parent of a child in the public 
schools of the District of Columbia. 

4, Charles Tait Trussell and Woodley G. Trussell reside at 
4hih Klingle Street, N. W., Washington, D. C. and are the parents of 
two children in the public schools of the District of Columbia. 

5+ Dr. Michael Mann Duffy and Caroline C. Duffy reside at 
2heh Foxhall Road, N. W., Washington, D. C. and are the seesatte of two 


children in the public schools of the District of Columbia. 


6. Reverend Ernest R. Stevens resides at 1302 F Street, N. Ee, 


Washington, D. C. and is the parent of three children in the public 
schools of the District of Columbia. 
7- Robert E. Nelson and Barbara A. Nelson et: eye ALS doe 
Lanier Place, N. W., Washington, D. C. and aa the parents of children 
in the public schools of the District of Columbia. 
| 8. Van H. Seagraves and Bleanor Seagraves reside at 1813 
Shepherd Street, N. W., Washington, D. C. and are the parents of three 
children in the public schools of the District of Columbia. 
9. John R. Immer ane Marjory J. Immer reside at 1638 19th 
Street, N. W., Washington, D. C. and are the parents of children in the 
public schools of the District of Columbia. 
1O. Wm. E. Weld, Jr. and Jane Weld, Jr., reside at 3911 Argyle 
Terrace, N. W., Washington, D. C. and are the parents of children in 
the public schools of the District of Columbia. 
Ji. Richard A. Hendricks and Dawn C. Hendricks reside at 3833 
Windom Place, N. W., Weendiecon. D. C. and are the parents of four chil+ 
dren, of whom two are students in the public schools of the District of 


Columbia. 


) rans § she, Saal 


em ak 


bee Reverend and Mrs. Cleveland B. Sparrow reside at 843 
52nd Street, N. E., Washington, D. C. and are the parents of two chil- 
dren in the public schools of the District of Columbia. 

13. <All of the above named parents dissent from and desire 


an appellate review of the Judgment of this Court entered the 19th day 


of June, 1967; and they are advised and believe that as parents of chil- 


dren in the public schools in the District of Columbia they have such 
interest as entitles them to a right to intervene for the purpose afore- 
ie | 

1h. Each of the foregoing apprehends that no other party 
adequately or fully represents his or her interest. 


15. Hach of the foregoing intends to prosecute an appeal 


“herein from said Judgment on the present record; and prays that this 


Court take and consider this motion as their joint notice of appeal 


effective as of the date of the filing hereof. 


Respectfully RNS 


i, JOSEPH DONOHUE 
THOMAS S. JACKSON 


age ee ge oar ec EDMUND D. CAMPBELL 


SOHN L. LASKEY Ps 
sh FLA ee Wiel Cann estas 


a AS MERE SAS Ebdon 
At vorneys TOL jan ee 
_¢/o Jackson, ey & Laskey 
L7Ol K Street, “NW. 
Washington, D. C. 20006 


Certificave of Service 


I hereby certify that a copy of the foregoing and annexed 


Motion to Intervene of Reverend William D. Jackson, et al., together with 


Memorandum of Points and Authorities in support thereof, He this 18th 


day of July, 1967, mailed, postage prepaid, to William M. Kunstler, Esq., 


and Jerry D. Anker, Esqe, Attorneys for Plaintiffs, LOOL Connecticut 
Avenue, N. We, Washington, D. C. 20036; Honorable Charles I. Duncan, 


- Corporation Counsel for the District of Columbia, District Building, 


Washington, D. C. 20004; and to David G. Bress, Esq., United States 


Attorney for the District of Columbia, United States Courthouse, Washington, 


D. C. 20001. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and on behalf 
of JEAN MARIE HOBSON and JULIUS W. HOBSON,, 
et al., 


Plaintifis 


Civil Action 
Ve ; No. 82-66 


CARL F. HANSEN, et al., 


Defendants 


OPPOSITION BY PLAINTIFFS TO MOTIONS TO INTERVENE 
FILED BY CARL F. HANSEN, INDIVIDUALLY, LAWRENCE 
A. WILKINSON, REVEREND WILLIAM D. JACKSON, 
MARGARET G. CARTER, KATHERINE McKAY WILKINSON, 
CHARLES TAIT TRUSSELL AND WOODLEY G. TRUSSELL, 
DR. MICHABL MANN DUFFY AND CAROLINE C. DUFFY, 
REVEREND ERNEST R. STEVENS, ROBERT E. NELSON, 
AND BARBARA A. NELSON, VAN H. SEAGRAVES AND 
ELEANOR SBEAGRAVES, JOIN R. IMMER AND MARJORY 
J. IMMER, WM. E. WELD, JR. AND JANE WELD, JR., 
RICHARD A. HENDRICKS AND DAWN C. HENDRICKS, 
REV. AND MRS. CLEVELAND B. SPARROW 


I. 
THIS COURT SHOULD DISMISS THE MOTIONS 


Plaintiffs respectfully suggest to the Court that it 
presently lacks jurisdiction to entertain or consider the 
motions for intervention. Plaintiffs further wish to in- 
form this Court that on July 24, 1967, they duly filed a 
praecipe with the Clerk of this Court requesting that he 
prepare and transmit an abbreviated record to the Clerk of 
the United States Court of Appeals for the District of 
Columbia Circuit so that they might then move to dismiss 
any and all notices of appeal heretofore filed in this Court, 
including those filed by all of the within movants. A copy 
of the foresaid praecipe is attached hereto and made a part 
hereof as Exhibit A. if 

Authorities sustaining this Court's lack of jurisdiction 
are as follows: 


y pedeza! Rules of Civil Procedure, Rule 73(b) 
~~ SWitzemv. Marzall 95 F.S. 721 (D.C. D.C., 1951) 
Paanlorves.Uy soa Den Sie 5D o4a Eee N ales wilO5 7) 
7 Moore's Federal Practice 8 73,13 and 73.14 


So senen ) v. School District 184 F.S. 381 (D.C.E.D. Pa. 1959) 
(three-judge court ) 


Miller v, U.S. 114 F.2d 267 (7th Cir. 1940) cert. den. 
S38 US 59) 


'/Elgen Co Vv 314 F.2d 440 (7th Cir. 1963) 


- ra + 4 ~ — al 


Ba 6 
IN THE ALTERNATIVE THIS COURT SHOULD DENY 


THE MOTIONS T0 INTERVENE 


In the event that this Court desides that it may properly 


hear and determine the motions to intervene, plaintiffs wish to 


call to its attention the following facts and applicable law: 


A. The Facts 
1. All the deferidants in this action were sued solely in 


2's 


Se 


4. 


De 


66 


7. 


9. 


their official and non-representative capacities (see 
verified complaint, paragraphs 3(a) and 3(b)).' 

On July 1, 1967, the Board of Education of the District 

of Columbia voted 6-2 not to appeal the opinion and decree 
of June 19, 1967 herein. (Exhibit mh, eh) 

The Bend of Education of the District of Columbia has in 
fact filed no notice of appeal in connection with the said 
opinion and decree. 

The Board of Education of the District of Columbia has 
accepted the aforesaid opinion and decree and has begun 
their implementation on all levels. (see, for example, 
Exhibits C and D). 

On July l, 1967, the Board of Education of the District 

of Columbia voted 7-2 to order and direct Superintendent 
Carl F. Hansen not to appeal the aforesaid opinion and 
decree. (Bxhibit B, p. 29). | 

On July 3, 1967, Superintendent Hansen announced his 
retirement as such effective Uuly 31, 1967. (Exhibit E). 

On July 8, 1967, the Board of Education of the District of 
Columbia unanimously accepted the retirement of Superinten- 
dent Carl F. Hansen effective July 31, 1967. (Exhibit F). 
On July 8, 1967, the Board of Education of the District of 
Columbia appointed Benjjamin J, Henley as Acting Superinten- 
dent of Schools. 

On July 17, 1967, Superintendent Carl F. Hansen and Board 
Member Carl Smuck filed notices of appeal to the United 
States Court of Appeals for the District of Columbia Circuit 


with the Clerk of this Court. 
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10. Prior to July 17, 1967, no person or. persons whatsoever 
had attempted to intervene as a party or parties to this 
action. 

11; From the filing of the complaint herein on January 13, 
1966, to date this litigation has received extensive 
and continuing coverage by all news media in the 
Washington metropolitan area. 

12. Three newly appointed members of the Board of Education 
took office on July 1, 1967, thereby giving Negroes a 
majority thereon for the first time since its formation 


in 1906. 


B. The Law 


1; The motions to interver are untimely. 


Federal Rules of Procedure, Rules 24(a), 24(b) 


“Y/Washington Gas Light Co. v. Baker 195 F,2d4(D.C. Cir. 


1951) 


7 U.S. Ve Wilhelm Reich Foundation 17 F.R.D. 96 (D.C. 


D. Me. 1955) aff'd sub nom, Baker v. U.S. 221 F.2d 
957 (1955) 
a! Yutlins v. De Soto Security Co, 2 F.R.D. 502 (D.C. 
WD. La. 1942) 
~ /aLlegheny Corp. v. Kirby (2nd Cir., 1965) 344 F.2d 571, 
cert. granted, 381 U.S. 933, cert. dismissed, 384 


U.S. 28, rehearing denied, 384 U.S. 967 


2. The prospective intervenors cannot intervene as of right 


since they do not possess sufficient standing to do so. 


(a) Their interests were adequately represented by 
the School Board, which acted in good faith and 


without negligence. 


1 


./ Blocker v. Bd. of Educ. 229 F.S. 714 (E.D.N.Y. 


1964) 


/ sam Fox Publishing Co., Inc. v. U.S. 366 U.S. 


683 (1961) 
___ Stadin v. Union Electric Co, 309 F.2d 912 (1962) 
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Allegheny Corp. v. Kirby, supra 


Moore's Federal Practices § 24,08 


(b) The judgment is not binding upon the movants. 


(1) The judgment is not res judicata as to them. 


Sy sue nen v. U.S., 342 U.S. 19 (1957) 
_ V air-Tik SveteneiverDalsymouecenal22 FIR Delae 


*. (B.D. Pa. 1958) 


(2) The mere formation of an adverse precedent does not 


"bind" movants for intervention. 


one v. U.S. 266 F.2d 55 (2nd Cir. 1959) 
“ys. v. Wilhelm Reich Foundation 17 F.R.D. 96, 
aff'd. sub nom. Baker v. U.S. 221 F.2d 957 


; | _ (1956) 


(c) Mere possible, remote, unforeseen, consequences of the 
judgment do not suffice to support movants' claim to an 


appealable interest in this suit. 


J 


<_ ‘Mayer v. National Misside and Electronics Inc. 326 
F.' 2d 408 (9th Cir. 1964) 


“Be Korwin v. First Nat. Bank of Chicago 235 F.2d 156 
(1956) 7 


(d) Movant Hansen has no standing since he has retired and is 


without authority. 


Via v. Buck 340 U.S. 15 (1950) 


Am, Jur (Appeal & Error) 233 


3. Even if the motions to intervene are considered as seeking per-. 
missive intervention in addition to being untimel a) they do 
not present common questions of law or fact and (b) their granting 
would unduly delay and prejudice the adjuducation of the rights of 
the original parties. 


(a) No common issues of law or fact. 
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yeAlon Wig County School Board of Prince 
Edward County (E.D. Va, 1961) 28 
F.R.D. 858 


MWitaon v. Tilinois Cent. R.R. (N.D. Ill. 1957) 
21 F.R.D. 588 


(b) Undue delay and prejudice. 


ie Allen v. County School Board of Prince 
: Edward County, supra. 
Me commnneet in Edison Co. v. Allis—Chalmers Mfg. 
Co. (D.C, Ill, 1962) 207 F.S. 252, aff'd 
315 F,2d 564, cert. denied 375 U.S. 834 


Tid ta es 
‘ CONCLUSION 
For the foregoing reasorm plaintiffs respectfully suggest that 
this Court dismiss these motions for lack of jurisdiction, or, in 


the anternative, deny then for the reasons stated above, 


Respectfully submitted, 


Use 2 kao 


WILLIAM M. KUNSTLER 
618 D Street, N.E. 
Washington D.C. 


William M. Kunstler 
Arthur Kinoy 

Kunstler Kunstler & Kinoy 
511 Fifth Avenue 

New York, N.Y. 


Jerry D. Anker 
1730 K Street N.W. 
Washington, D.C. 


‘ ee Herbert 0. Reid, Sr. 
ce P.O. Box 1]21 
Howard University 
Washington, D.C. 


Attorneys for Appellees 
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Certificate of Service 
I,’ William M. Kunstler, hereby certify that I have caused this 
July 24, 1967, copies of this Opposition to Motions to be served 
personnally upon attorneys for defendants and attorneys for 


movants. 


William M. Kunstler 
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legislative power of Congress with respect to the District 


of Columbia, and, thus freed, encompasses Section 31-101. 


The motion of plaintiffs for 
summary judgment is denied, 


and the motion of defendant 


Judges to dismiss is granted 
asetosGount 4" of sthe complaint. 


February 9, 1967 


Ot eee) Lh 


United States Circuf{t Judge 


A ee : 
Be, ffsventing: - The majority of 


alternatively by the District clause of Article I and the appointments 
provisions of Article II of the Constitution. I cannot agree. Ordin- 
arily, nullifying an Act of Congress as unconstitutional is a drastic 
venture. But the institutional considerations which persuade courts 
to show restraint when asked to intervene in the affairs of the other 


branches of government largely disappear when the statute under review 


is one assigning responsibilities to the judiciary; and all agree that 
a federal court's first duty is to guard earn ats against impairment 
of its own integrity as aa institution. See Marbury v. Madison, 5 U.S. 
(1 Cranch) 137 (1803). The majority ignores these precepts. Today is 
the first time a court has ever held that Congress may impose on this 
or any other federal court a duty so totally unrelated to the judicial 
function. And hard evidence verifies that § 101 poses a real threat 
to this court's integrity. 
I 

Actually, Article II, § 2, cl. 2, which, of course, applies to all 
federal courts, has no immediate bearing on the question presented by 
this suit, since members of District of Columbia boards are not “offi- 
cers of the United States" within the sense of that hr eic tors If they 
were, the modes of their appointment would be rigidly limited to the 


alternative courses charted in Article II. But present and past prac- 


tice are sprinkled with instances in which District officials have been 


1 
Article II, § 2, cl. 2 reads: 


"xe *& * and he [the President] shall nominate, and by and with 
the Advice and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the supreme Court, 
and all other Officers of the United States, whose Appointments 
are not herein otherwise provided for, and which shall be estab- 
lished by Law; but the Congress may by Law vest the Appointment 
of such inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments." 


"TAJ]11 other Officers of the United States" is the apparent antecedent 
of "such inferior officers," the phrase in the passage at the end of 
the clause on which the court relies. 
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APPENDIX A 
MAJORITY OPINION 


Before WILBUR K, MILLER, Senior Circuit Judge, FAHY and 
WRIGHT, Circuit Judges. 


FAHY, Circuit Judge, with whom WILBUR K, MILLER, Senior 
Circuit Judge, joins. 


Plaintiffs peck a declaratory judgment and an injunc- 


tion forbidding the exercise of. ——" the méabere 

of the Roard of. Education of the Dist: “ict ‘of Columbia, © on 

the ground that D.C. Code § 31-101 (1961 ed.), under which 

they were appointed by the Judges of the United States 

‘District Court for the District of Columbia, is unconsti- 

tutional. | 
Section 31-101 in pertinent part provides: 


The members of the Board of Education shall be 
appointed by the United States District Court 
judges of the District of Columbia... . 


Pisintitrerchal rence also the manner in which the 
Board has been performing its functions. 
The Chief Judge of the Circuit, under the authority of 
28 U.S.C. § 291(c), designated Circuit Judge J. Skelly 
‘Wright to sit as a District Judge and to hear the case. 
Deeming the constitutional challenge to Section 31-101 not 


to be frivolous, Judge Wright, pursuant to 28 U.S.C. 
1/ 
§ 2284, requested the Chief Judge of the Circuit to 


i 28 U.S.C. § 2284 (1964) reads in part: 


In any action or proceeding required by Act af 
Congress to be heard and determined by a district 
court of three judges the composition and procedure 
of the court, except as otherwise provided by law, 
shall be as follows: 

(1) The district judge to whom the application 
for injunction or other relief is presented shall 
constitute one member of such court. On the filing 
of the application, he shall immediately notify the 
chief judge of the circuit, who shall designate two + 
other judges, at least one of whom shall be a circuit 
judge. s.. | 
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APPENDIX B 
DISSENTING OPINION 


WRIGHT, Circuit Judge, dissenting: The majority of this three- 


judge court Age decided that 31 D, C, Code § 101 (1961) is sustained 


4 gti 


Sa pe 


£ Article ‘II of th ne Consti 


£ Mur tede, I and the apgpticiedéos 
“\T- eabget agree, Ordin- 


rou ietonw 
arily, nullifying an Act of Picco as ct is a drastic 
venture, But the institutional considerations which persuade courts 
to show restraint when asked to intervene in the affairs of the other 
branches of ererneene largely disappear when the statute under review 
is one assigning responsibilities to the judiciary; and all agree that 
a federal court's first duty is to pinta zealously against impairment 
of its own integrity as an institution. See Marbury v. Madison, 5 U.S. 
(1 Cranch) 137 (1803). The majority ignores these precepts. Today is 
the first time a wore has ever held that Congress may impose on this 
or any other federal court a duty “e totally unrelated to the judicial 
function. And hard evidence verifies that § 101 poses a real threat 
to this court's integrity. 
I 

Actually, Article II, § 2, cl. 2, which, of course Mtappiies to all 
federal courts, has no immediate bearing on the question presented by 
this suit, since members of District of Columbia boards are not "offi- 
cers of the United States" within the sense of that Article. + If they 
were, the modes of their appointment would be rigidly limited to the 
alternative courses charted in Article II. But present and past prac-_ 


tice are sprinkled with instances in which District officials have been 


pierre II, § 2, cl: 2 reads: 


"% *& * and he [the President] shall nominate, and by and with 
the Advice and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the supreme Court, 
and all other Officers of the United States, whose Appointments 
are not herein otherwise provided for, and which shall be estab- 
lished by Law; but the Congress may by Law vest the Appointment 
of such inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments." 


"(AJ11 other Officers of the United States" is the apparent antecedent 
of "such inferior officers,"' the phrase in the passage at the end of 
the clause on which the court relies. 
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KUNSTLER KUNSTLER & KINOY 
ATTORNEYS AT LAW 
511 FIFTH AVENUE 
NEW YORK,N. Y. 1OO17 


MURRAY HILL 2-8317 CABLE ADDRESS 
WILLIAM M. KUNSTLER ree 
MICHAEL J. KUNSTLER 


ARTHUR KINOY 


STEVEN J. HYMAN 


June 29, 1967 


Hon. Charles T. Duncan 
Corporation Counsel for the 
District of Columbia 
District Building 
Washington, D.C. 20004 


Re: Hobson v. Hansen 
Civil Action No. 82-66 


Dear Mrs Duncan: 


It has come to the attention of the plaintiffs herein 
that, on June 26, 1967, Superintendent of Schools Carl F. 
Hansen, a defendant in this action, proposed in writing to 
the Board of Education that sixth-grade pupils from Oyster 
School, a predominantly white elementary school, who would 
ordinarily attend the new Lincoln Junior High School, a pre- 
dominantly Negro school, be permitted to attend the Gordon 
Junior High School, whose pupil personnel is about evenly 
divided racially, for the 1967-68 academic year. For your 
convenience, a copy of Superintendent Hansen's proposal is 
attached hereto. 


Plaintiffs firmly believe that the action of the 
Superintendent of Schools in making such a proposal is itself 
a clear violation of Part IV A of the opinion of law and of 
the decree herein. Moreover, they are convinced that such a 
proposal, if approved by the Board of Education, would aggra- 
vate and increase racial and economic imbalance in the Lincoln 
and Gordon Junior High Schools. Accordingly, it is earnestly 
requested that the Board of Education summarily deny Mr. 
Hansen's request at its earliest opportunity. 


Copies of this letter have been sent to the Board of 
Education, the Court and all counsel. | 


, 


ies truly yours, 


WMK: af mt fi Mo ifet Va VA 
com William M. Kunstler 
Board of Education of the 
District otf Columbia 
Hon. J. Skelly Wright, U.S. Circuit Judge 
United States Attorney 
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Government of the Bistrict of Calwnbia 


OFFICE OF THE CORPORATION COUNSEL 
DISTRICT BUILDING ’ 
WASHINGTON, D. C. 20004 7, a) ia 


IN REPLY REFER TO: 


CP:MJM:st 


December 20, 1967 
AIR MAIL - SPECIAL DELIVERY 
oak ee DE BCLAL DELIVERY 


William M. Kunstler, ESq. 
618 D Street, N. RE. 
Washington, D.. Cc. 


Re: Hobson, et al v. Hewlett), etal. 
Civil Action No, 2813-67 


Dear Mr. Kunstler: 


This office is in receipt of a notice over your signature 
that defendants Everett Hewlett, Anita Allen, Ann Stults and 
William Manning will be deposed in the above-captioned case on 
December 28, 1967. Please be advised that this office believes 
that this action is liable of summary disposition and intends to 
file a motion for summary judgment before December 2371 L967. eae 
disposition favorable to defendants would obviate the need for 
these depositions. 


Consequently, I invite an indication of your willingness 
that the depositions be postponed pending the decision of the 
Court on defendants* motion for summary judgment and the motion 
to dismiss already filed herein. If you are not amenable to 
this suggestion I intend to appear before the Motions Judge on 
the morning of December 27, 1967, and present as a preliminary 
matter the enclosed Motion for a Protective Order and accompany- 
ing Memorandum which will be filed on December 21, 1967. 


In the event the depositions are not set over by mutual 
consent or order of the Court, Reverend Hewlett will be available 
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for a deposition at 10:00 a. m., Mrs. Allen at approximately 1:00 
pem. and Mrs. Stults at approximately 3:00 p.m., on December 28, 
1967, and Dr. Manning at 10:00 a.m., on December 29, 1967. 


Very truly yours, 


ae 


MATTHEW JZ MULLANEY, JR 4 
Assistant Corporation unsel,D.C. 


cc: Wm. M. Kunstler,Esq. 
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IN THE UNITED STATES DISTRICT couRT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, et al., 3 


Plaintiffs ; 


EVERETT HEWLETT, et al., : 


Defendants. : 


Defendants Everett Hewlett, Anita Allen, Ann Stults, 
and William Manning, by their attorneys, move the Court for 
& protective order that their depositions noticed by plain- 
tiffs for December 28, 1967, shall not be taken until the. 
motions fox summary disposition filed herein are ruled upon 
by the Court, which, if granted, will in all probability 
make the taking of the depositions unnecessary and, hence, 
burdensome at this time. 


/s/ Charles T. Duncan 


CHARLES T. DUNCAN 
Corporation Counsel, D. Cc. 


/3/ John A. Barnest 
JOHN A, EARSEST 


Assistant Corporation Counsel, D.C. 


/3/ Matthew J. Mullaney, Jr. 
MATTHEW J, MULLANEY, JR. 

Assistant Corporation Counsel, D.C, 
Attorneys for Defendants 

District Building 

Washington, Db. ¢. 20004 
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I hereby certify that a copy of the foregoing Motion 
For a Protective Order with Memorandum of Points and Author- 
ities in Support Thereof was mailed, postage prepaid,to 
William M. Kunstler, Esq., Attorney for Plaintiffs, 6186 Db 


Street, N. E., Washington, D. Cc. this day of December, 


1967. 


Assistant Corporation Counsel, D. C. 
District Building 
Washington, D. C. 20004 
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‘Ii THE OuiTED STATES IeTRICT COURT 


JULEVS\W. HOBSON, et ale, 8 
.. Plaintiffs ._ 
( Mercwiis: ililisncs tay 20avi Action to. 2613-67 


‘pefendants Everett Hewlett, Anita Allen, Ann stults and 
William pr by their attorneys, respectfully move this 
Court pursuant to Rule 30(b) for a protective d#uey tliat ‘the 
depositions of these defendants noticed by the plaintiffs 
herein shall not be taken. For good cause shown these de+ 
fendants state as follows: 

Plaintiffs have noticed the depositions of defendants 
Hewlett, Allen, Stults and Manning for 10:00 a.m., on December 
28, 1967. Defendants Hewlett, Allen and Stults are Members 
of the Board of Education of the District of Columbia. De- 
fendant Manning is Superintendent of Schools of the District — 
of Columbia. The complaint herein challenges the legality 
of the appointment of Dr. Manning as Superintendent of scheols 
by the Board of Education. It also challenges the legality 
of Mrs. Allen’s appointment to the Board of Education because 
she ia an employee of the United States Office of Education. 

There has already been filed herein a motion to dismiss 
the action ingefar as it raises the legality of Mrs. Allen 
being appointed to the Board of Education. There is being 
filed on behal€ of the defendant members of the Board of | 
Education and Dr. Manning a motion for summary judgment. the 
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only gacts set out in the motion for summary judoment are 


matters of public record available to plaintiffs without the 
aid of discovery. A review of the pleadings and motions 
filed herein will demonstrate that the entire action is 
liable of summary disposition. 

Your public officers of the District of Columbia in- 
cluding the Superintendent of Schools ought not to be deposed 
at. this time when the case is in a posture to he disposed of 
in summary fashion. 

WHEREFORE, the premises considered, defendants Newlett, 
Stults, Allen and Manning move the Court for an order that 
the noticed deposition should not be taken until the Court 
has had an opportunity to rule on all defendants‘ motions 
for summary disposition. 

/3/ Charles T. Duncan 


CHARLES T. DUNCAN 
Corporation Counsel, D. C. 


pos pete eaetmbation Counsel,D.C. 


/8/ Matthew J. Mullaney, Jr. 
MATTHEW J. MULLASEY, JR. 
Assistant Corporation Counsel,D.C. 
Attorneys for Defendants 
oe Buiiding 
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' BOARD OF EDUCATION OF THE DISTRICT OF COLUMBIA 
¢ FRANKLIN ADMINISTRATION BUILDING 
x THIRTEENTH AND K GTREETS, N.W. 

WASHINGTON, D.C, \ 20005 


EVERETT A, HEWLETT, PRESIDENT 
ANITA FORD ALLEN, VICE PRESIDENT 
BENJAMIN H. ALEXANDER 

JULIAN R, DUGAS 

EUPHEMIA L. HAYNES 


ALBERT A, ROSENFIELD 

JOUN A, SESSIONS July 21 ’ 1967 
CARL C. SMUCK 

ANN HAYNES STULTS 


GERTRUDE L. WILLIAMSON 
EXECUTIVE GECREYTARY 


1, Gertrude L. Williamson, Executive Secretary of the 
Board of Education, hereby certify that the foregoing attached 
pages are true and correct copies of indicated pages of the 
official transcripts of D. C. Board of Education of Meetings 
of July 1, 1967 (pp. 1 - 29); July 8, 1967 (pp. 1 - 3); 
July 10, 1967 (pp. 1 = 2, 10 = 12); and July 14, 1967 (pp. 1 = 47). 


n ‘ 


Py : a Gs ’ 
gf 7) J dy 
Pay On oe #8 , hh Pree Pyle 


Gertrude L. Williamson 
Executive Secretary - 
Board of Education 
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